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March 31, 2020 
 
Amedeo Greco 

Madison, WI 53705 
agreco1492@sbcglobal.net 
 
Dear Mr. Greco: 
 

The Wisconsin Department of Justice (DOJ) is in receipt of your correspondence, 
dated October 8, 2019, regarding your public records request to the University of Wisconsin 
Hospital and Clinics. You requested DOJ “seek a Writ of Mandamus ordering the production 
of the three record requests referenced [in your] September 25, 2019 letter, along with all 
other records the Hospital has refused to produce.” 

 
The  public records law authorizes requesters to inspect or obtain copies of “records” 

created or maintained by an “authority.” The purpose of the public records law is to shed 
light on the workings of government and the official acts of public officers and employees. 
Bldg. & Constr. Trades Council v. Waunakee Cmty. Sch. Dist., 221 Wis. 2d 575, 582, 585 
N.W.2d 726 (Ct. App. 1998). 

 
Records are presumed to be open to public inspection and copying, but there are 

exceptions. Wis. Stat. § 19.31. Requested records fall into one of three categories: (1) 
absolute right of access; (2) absolute denial of access; and (3) right of access determined by 
the balancing test. Hathaway v. Joint Sch. Dist. No. 1 of Green Bay, 116 Wis. 2d 388, 397, 
342 N.W.2d 682 (1984). If neither a statute nor the common law requires disclosure or 
creates a general exception to disclosure, the records custodian must decide whether the 
strong public policy favoring disclosure is overcome by some even stronger public policy 
favoring limited access or nondisclosure. This balancing test determines whether the 
presumption of openness is overcome by another public policy concern. Hempel v. City of 
Baraboo, 2005 WI 120, ¶ 4, 284 Wis. 2d 162, 699 N.W.2d 551. If a records custodian 
determines that a record or part of a record cannot be disclosed, the custodian must redact 
that record or part of that record. See Wis. Stat. § 19.36(6). 
 

The public records law does not require a response to a public records request within 
a specific timeframe. In other words, after a request is received, there is no set deadline by 
which the authority must respond. However, the law states that upon receipt of a public 
records request, the authority “shall, as soon as practicable and without delay, either fill 
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the request or notify the requester of the authority’s determination to deny the request in 
whole or in part and the reasons therefor.” Wis. Stat. § 19.35(4)(a). A reasonable amount of 
time for a response “depends on the nature of the request, the staff and other resources 
available to the authority to process the request, the extent of the request, and other related 
considerations.” WIREdata, Inc. v. Vill. of Sussex, 2008 WI 69, ¶ 56, 310 Wis. 2d 397, 751 
N.W.2d 736; see Journal Times v. Police & Fire Comm’rs Bd., 2015 WI 56, ¶ 85, 362 Wis. 2d 
577, 866 N.W.2d 563 (an authority “can be swamped with public records requests and may 
need a substantial period of time to respond to any given request”). 

 
However, the public records law “does not require an authority to provide requested 

information if no record exists, or to simply answer questions about a topic of interest to the 
requester.” Journal Times v. City of Racine Board of Police and Fire Commissioners, 
2015 WI 56, 55 (citation omitted); see also State ex rel. Zinngrabe v. Sch. Dist. of Sevastopol, 
146 Wis. 2d 629, 431 N.W.2d 734 (Ct. App. 1988). An authority cannot fulfill a request for 
a record if the authority has no such record. While the public records law does not require 
an authority to notify a requester that the requested record does not exist, it is advisable 
that an authority do so. 

 
An authority is not required to create a new record by extracting and compiling 

information from existing records in a new format. See Wis. Stat. § 19.35(1)(L). See also 
George v. Record Custodian, 169 Wis. 2d 573, 579, 485 N.W.2d 460 (Ct. App. 1992).  
 

Based on the limited information provided in your correspondence, it appears that 
the records you requested have been provided to you. If not, the public records law provides 
several remedies for a requester dissatisfied with an authority’s response, or lack of 
response, to a public records request. A requester may file an action for mandamus, with or 
without an attorney, asking a court to order release of the records. Wis. Stat. § 19.37(1)(a). 
To obtain a writ of mandamus, the requester must establish four things: “(1) the petitioner 
has a clear legal right to the records sought; (2) the government entity has a plain legal duty 
to disclose the records; (3) substantial damages would result if the petition for mandamus 
was denied; and (4) the petitioner has no other adequate remedy at law.” Watton v. Hegerty, 
2008 WI 74, ¶ 8, 311 Wis. 2d 52, 751 N.W.2d 369. 

 
Alternatively, the requester may submit a written request for the district attorney 

of the county where the record is found, or the Attorney General, to file an action for 
mandamus seeking release of the requested records. Wis. Stat. § 19.37(1)(b). The Attorney 
General is authorized to enforce the public records law; however, he generally exercises this 
authority in cases presenting novel issues of law that coincide with matters of statewide 
concern. While important, your matter does not appear to present such issues. Therefore, 
the Attorney General respectfully declines to take any action in this matter, including filing 
an action for mandamus on your behalf at this time, but the other enforcement options listed 
above may still be available to you. 

 
Additionally, you may wish to contact a private attorney regarding your matter. The 

State Bar of Wisconsin operates an attorney referral service. The referral service is free; 
however, a private attorney may charge attorney’s fees. You may reach the service using 
the contact information below: 
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Lawyer Referral and Information Service 

State Bar of Wisconsin 
P.O. Box 7158 

Madison, WI 53707-7158 
(800) 362-9082 
(608) 257-4666 

http://www.wisbar.org/forpublic/ineedalawyer/pages/lris.aspx 
 
The Attorney General and the OOG are committed to increasing government 

openness and transparency, and DOJ endeavors to offer guidance in these areas. DOJ offers 
several open government resources through its website (https://www.doj.state.wi.us/office-
open-government/office-open-government). DOJ provides the full Wisconsin public records 
law and maintains a Public Records Law Compliance Guide on its website. 

 
DOJ appreciates your concern. We are dedicated to the work necessary to preserve 

Wisconsin’s proud tradition of open government. Thank you for your correspondence. 
 
The information provided in this letter is provided pursuant to Wis. Stat. § 19.39  

and does not constitute an informal or formal opinion of the Attorney General pursuant to 
Wis. Stat. § 165.015(1). 
 
      Sincerely, 

       
      Sarah K. Larson 
      Assistant Attorney General 
      Office of Open Government 
 
SKL:lah 
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March 31, 2020 
 

Tom Pleuss 
 

Tomah, WI 54660 
tompleuss@hotmail.com 
 
Dear Mr. Pleuss: 
 
 The Wisconsin Department of Justice (DOJ) is in receipt of your correspondence, 
dated October 19, 2019 and January 22, 2020, in which you wrote, “I have asked the city of 
Tomah several times in writing for information under the WI. FIOA Law 19.35.” You received 
“a letter from the city saying [you] had to fill out a special form that the city has.” You asked, 
“is it true that they can disregard my previous requests and now invent a special form?” 
 

Your correspondence references the federal Freedom of Information Act (FOIA),  
5 U.S.C. § 552. FOIA applies to federal agencies and helps ensure public access to records of 
federal agencies. In Wisconsin, the state counterpart to FOIA is the Wisconsin Public Records 
Law, Wis. Stat. §§ 19.31 to 19.39. The purpose of the public records law is to shed light on 
the workings of government and the official acts of public officers and employees. Bldg. & 
Constr. Trades Council v. Waunakee Cmty. Sch. Dist., 221 Wis. 2d 575, 582, 585 N.W.2d 726 
(Ct. App. 1998). The public records law authorizes requesters to inspect or obtain copies of 
“records” created or maintained by an “authority.” 

 
A request for records is sufficient if it is directed to an authority and reasonably 

describes the records or information requested. Wis. Stat. § 19.35(1)(h). There are no “magic 
words” that are required, and no specific form is permitted to be required in order to submit 
a public records request. However, the request must be reasonably specific as to the subject 
matter and length of time involved. Wis. Stat. § 19.35(1)(h); Schopper v. Gehring, 210 Wis. 2d 
208, 212-13, 565 N.W.2d 187 (Ct. App. 1997).  

 
In your January 22, 2020 correspondence, you wrote that you were “following the 

guide lines for obtaining information” under the public records law “dealing with the city of 
Tomah Wi,” but you are “failing to get [all] the information [you] specifically asked for.” You 
are contacting DOJ “to intervene on [your] behalf.”  
 

Records are presumed to be open to public inspection and copying, but there are 
exceptions. Wis. Stat. § 19.31. Requested records fall into one of three categories: (1) absolute 
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right of access; (2) absolute denial of access; and (3) right of access determined by the 
balancing test. Hathaway v. Joint Sch. Dist. No. 1 of Green Bay, 116 Wis. 2d 388, 397, 342 
N.W.2d 682 (1984). If neither a statute nor the common law requires disclosure or creates a 
general exception to disclosure, the records custodian must decide whether the strong public 
policy favoring disclosure is overcome by some even stronger public policy favoring limited 
access or nondisclosure. This balancing test determines whether the presumption of openness 
is overcome by another public policy concern. Hempel v. City of Baraboo, 2005 WI 120, ¶ 4, 
284 Wis. 2d 162, 699 N.W.2d 551. If a records custodian determines that a record or part of 
a record cannot be disclosed, the custodian must redact that record or part of that record. See 
Wis. Stat. § 19.36(6). 
 

The public records law does not require a response to a public records request within 
a specific timeframe. In other words, after a request is received, there is no set deadline by 
which the authority must respond. However, the law states that upon receipt of a public 
records request, the authority “shall, as soon as practicable and without delay, either fill the 
request or notify the requester of the authority’s determination to deny the request in whole 
or in part and the reasons therefor.” Wis. Stat. § 19.35(4)(a). A reasonable amount of time for 
a response “depends on the nature of the request, the staff and other resources available to 
the authority to process the request, the extent of the request, and other related 
considerations.” WIREdata, Inc. v. Vill. of Sussex, 2008 WI 69, ¶ 56, 310 Wis. 2d 397, 751 
N.W.2d 736; see Journal Times v. Police & Fire Comm’rs Bd., 2015 WI 56, ¶ 85, 362 Wis. 2d 
577, 866 N.W.2d 563 (an authority “can be swamped with public records requests and may 
need a substantial period of time to respond to any given request”). 

 
Pursuant to Wis. Stat. § 19.35(4)(b), “If an authority denies a written request in whole 

or in part, the requester shall receive from the authority a written statement of the reasons 
for denying the written request.” Specific policy reasons, rather than mere statements of legal 
conclusion or recitation of exemptions, must be given. Pangman & Assocs. v. Zellmer, 
163 Wis. 2d 1070, 1084, 473 N.W.2d 538 (Ct. App. 1991); Vill. of Butler v. Cohen, 163 Wis. 2d 
819, 824-25, 472 N.W.2d 579 (Ct. App. 1991). In every written denial, the authority must also 
inform the requester that “if the request for the record was made in writing, then the 
determination is subject to review by mandamus under s. 19.37(1) or upon application to the 
attorney general or a district attorney.” Wis. Stat. § 19.35(4)(b). 

 
The public records law “does not require an authority to provide requested information 

if no record exists, or to simply answer questions about a topic of interest to the requester.” 
Journal Times v. City of Racine Board of Police and Fire Commissioners, 2015 WI 56, ¶ 55 
(citation omitted) (“While a record will always contain information, information may not 
always be in the form of a record.”); see also State ex rel. Zinngrabe v. Sch. Dist. of Sevastopol, 
146 Wis. 2d 629, 431 N.W.2d 734 (Ct. App. 1988). An authority cannot fulfill a request for a 
record if the authority has no such record. While the public records law does not require an 
authority to notify a requester that the requested record does not exist, it is advisable that 
an authority do so. 

 
DOJ’s Office of Open Government (OOG) encourages authorities and requesters to 

maintain an open line of communication. This helps to avoid misunderstandings between an 
authority and a requester. As a best practice, authorities should send requesters an 
acknowledgment of the request after receiving it. If it becomes apparent to an authority that 
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a public records request may require a longer response time, it may be prudent that the 
authority provide the requester with a letter providing an update on the status of the 
response and, if possible, indicating when a response might be anticipated. Similarly, if an 
authority receives an inquiry from a requester seeking an update on the status of the request, 
it is advisable for the authority to respond to the requester with an update. 

 
The public records law provides several remedies for a requester dissatisfied with an 

authority’s response, or lack of response, to a public records request. A requester may file an 
action for mandamus, with or without an attorney, asking a court to order release of the 
records. Wis. Stat. § 19.37(1)(a). To obtain a writ of mandamus, the requester must establish 
four things: “(1) the petitioner has a clear legal right to the records sought; (2) the government 
entity has a plain legal duty to disclose the records; (3) substantial damages would result if 
the petition for mandamus was denied; and (4) the petitioner has no other adequate remedy 
at law.” Watton v. Hegerty, 2008 WI 74, ¶ 8, 311 Wis. 2d 52, 751 N.W.2d 369. 
 

Alternatively, the requester may submit a written request for the district attorney of 
the county where the record is found, or the Attorney General, to file an action for mandamus 
seeking release of the requested records. Wis. Stat. § 19.37(1)(b). The Attorney General is 
authorized to enforce the public records law; however, he generally exercises this authority 
in cases presenting novel issues of law that coincide with matters of statewide concern. As 
your matter does not appear to present novel issues of law that coincide with matters of 
statewide concern, we respectfully decline to pursue an action for mandamus on your behalf 
at this time. 
 

While DOJ is declining to pursue an action for mandamus at this time, I am sending 
the City of Tomah a copy of this letter to inform them of your concerns. In addition, the other 
enforcement options listed above may still be available to you, and you may wish to contact 
a private attorney regarding this matter. The State Bar of Wisconsin operates an attorney 
referral service. The referral service is free; however, a private attorney may charge 
attorney’s fees. You may reach the service using the contact information below: 

 
Lawyer Referral and Information Service 

State Bar of Wisconsin 
P.O. Box 7158 

Madison, WI 53707-7158 
(800) 362-9082 
(608) 257-4666 

http://www.wisbar.org/forpublic/ineedalawyer/pages/lris.aspx 
 

The Attorney General and the OOG are committed to increasing government openness 
and transparency, and DOJ endeavors to offer guidance in these areas. DOJ offers several 
open government resources through its website (https://www.doj.state.wi.us/office-open-
government/office-open-government). DOJ provides the full Wisconsin public records law and 
maintains a Public Records Law Compliance Guide on its website. 
 

DOJ appreciates your concern. We are dedicated to the work necessary to preserve 
Wisconsin’s proud tradition of open government. Thank you for your correspondence. 
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The information provided in this letter is provided pursuant to Wis. Stat. § 19.39  
and does not constitute an informal or formal opinion of the Attorney General pursuant to 
Wis. Stat. § 165.015(1). 

 
      Sincerely, 

            
      Sarah K. Larson  
      Assistant Attorney General 
      Office of Open Government 
 
SKL:lah 
 
cc: City of Tomah 
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Mishicot, WI 54228-9610 
info@coinvisitor.com 
 
Dear Mr. Schmitz: 
 
 The Wisconsin Department of Justice (DOJ) is in receipt of your correspondence dated 
October 15, 2019, in which you wrote, “we would fall under the category of municipalities 
who just did not get the messages about quorums, walking quorums, the showers test and 
public access to records. . . . I need to get information and I keep getting told they do not have 
time for that, they do not have time for posting agendas to meet the requirements and many 
other issues.” 
 

DOJ has insufficient information to fully evaluate your concerns, however, we can 
provide you with some general information regarding the open meetings law and public 
records law that we hope you will find helpful. 
 

The Wisconsin Open Meetings Law, Wis. Stat. §§ 19.81 to 19.98, acknowledges that 
the public is entitled to the fullest and most complete information regarding government 
affairs as is compatible with the conduct of governmental business. Wis. Stat. § 19.81(1). All 
meetings of governmental bodies shall be held publicly and be open to all citizens at all times 
unless otherwise expressly provided by law. Wis. Stat. § 19.81(2). The provisions of the open 
meetings law are to be construed liberally to achieve that purpose. Wis. Stat. § 19.81(4). 

 
The open meetings law applies to every meeting of a governmental body. Wis. Stat.  

§ 19.83. A “meeting” is defined as:  
 

[T]he convening of members of a governmental body for the purpose of 
exercising the responsibilities, authority, power or duties delegated to or 
vested in the body. If one-half or more of the members of a governmental body 
are present, the meeting is rebuttably presumed to be for the purpose of 
exercising the responsibilities, authority, power or duties delegated to or 
vested in the body. The term does not include any social or chance gathering 
or conference which is not intended to avoid this subchapter . . . . 
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Wis. Stat. § 19.82(2).  

 
A meeting occurs when a convening of members of a governmental body satisfies two 

requirements. See State ex rel. Newspapers, Inc. v. Showers, 135 Wis. 2d 77, 398 N.W.2d 154 
(1987). The first requirement under the so-called Showers test is that there must be a purpose 
to engage in governmental business (the purpose requirement). Second, the number of 
members present must be sufficient to determine the governmental body’s course of action 
(the numbers requirement). A meeting does not include any social or chance gathering or 
conference that is not intended to avoid the requirements of the open meetings law. 

 
 Regarding the purpose requirement, a body is engaged in governmental business 
when its members gather to simply hear information on a matter within the body’s realm of 
authority. See State ex rel. Badke v. Vill. Bd. of Vill. of Greendale, 173 Wis. 2d 553, 573–74, 
494 N.W.2d 408 (1993). Thus, mere attendance at an informational meeting on a matter 
within a body’s realm of authority satisfies the purpose requirement. The members of the 
body need not discuss the matter or even interact. Id. at 574-76. This applies to a body that 
is only advisory and that has no power to make binding decisions. See State v. Swanson, 
92 Wis. 2d 310, 317, 284 N.W.2d 655 (1979). 

 
Regarding the numbers requirement, a quorum is the minimum number of a body’s 

membership necessary to act. Certainly, a majority of the members of a governmental body 
constitutes a quorum. However, a negative quorum, the minimum number of a body’s 
membership necessary to prevent action, also meets the numbers requirement. As a result, 
determining the number of members of a particular body necessary to meet the numbers 
requirement is fact specific and depends on the circumstances of the particular body. 
 
 The requirements of the open meetings law also extend to walking quorums. A 
“walking quorum” is a series of gatherings among separate groups of members of a 
governmental body, each less than quorum size, who agree, tacitly or explicitly, to act 
uniformly in sufficient number to reach a quorum. See Showers, 135 Wis. 2d at 92. The danger 
is that a walking quorum may produce a predetermined outcome and thus render  
the publicly held meeting a mere formality. See State ex rel. Lynch v. Conta, 71 Wis. 2d 662, 
685–88, 239 N.W.2d 313 (1976). Thus, any attempt to avoid the appearance of a “meeting” 
through use of a walking quorum or other “elaborate arrangements” is subject to prosecution 
under the open meetings law. Id. at 687.  
 
 The essential feature of a walking quorum is the element of agreement among 
members of a body to act uniformly in sufficient numbers to reach a quorum. Where there is 
no such express or tacit agreement, exchanges among separate groups of members may take 
place without violating the open meetings law. 
 
 For example, the requirements of the open meetings law cannot be circumvented by 
using an agent or surrogate to poll the members of governmental bodies through a series of 
individual contacts. See Clifford Correspondence (Apr. 28, 1986); Herbst Correspondence 
(Jul. 16, 2008). Similarly, the use of email voting to decide matters fits the definition of a 
“walking quorum” in violation of the open meetings law, even if the result of the vote is later 
ratified at a properly noticed meeting. See I-01-10 (Jan. 25, 2010).  
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 Furthermore, where a majority of members of a body sign a document that expressly 
commits them to a future course of action, a court could find a walking quorum violation. See 
Huff Correspondence (Jan. 15, 2008). A walking quorum may be found when the members: 
1) have effectively engaged in collective discussion or information gathering outside of the 
context of a properly noticed meeting; and 2) have agreed with each other to act in some 
uniform fashion. Id. Thus, for example, a walking quorum might be found where a quorum 
of members sign on to a document that “not only discussed policy matters pending” before 
the governmental body, but also “expressly committed the signatories not to vote for any 
additional funding” for a particular project. Id. 
 
 In contrast, the mere presence of signatories co-sponsoring a resolution would not 
necessarily imply a decision to later vote in a particular manner. See Huff Correspondence 
(Jan. 15, 2008). Similarly, the signing of a document by members of a body merely asking 
that a subject be placed on the agenda of an upcoming meeting does not constitute a “walking 
quorum” where the signers have not engaged in substantive discussion or agreed on a 
uniform course of action regarding the proposed subject. See Kay Correspondence (Apr. 25, 
2007). An agreement that a subject should be considered is not the same as an agreement 
about what course of action is to be taken. See Kittleson Correspondence (June 13, 2007). 
 
 The Attorney General has advised that members of governmental bodies should 
reduce any possible appearance of impropriety by minimizing inter-member communications. 
See Kay Correspondence (Apr. 25, 2007). Members subject themselves to close scrutiny and 
possible prosecution whenever a majority of a body’s membership is involved in interactions 
connected to government business that take place outside the context of a duly noticed 
meeting. Id.  
 

It is important to note that the phrase “convening of members” in Wis. Stat. § 19.82(2) 
is not limited to situations in which members of a body are simultaneously gathered in the 
same location, but may also include other situations in which members are able to effectively 
communicate with each other and to exercise the authority vested in the body, even if they 
are not physically present together. Whether such a situation qualifies as a “convening of 
members” under the open meetings law depends on the extent to which the communications 
in question resemble a face-to-face exchange. A convening of members may occur through 
written correspondence and electronic communications, including email. 

 
The open meetings law provides for the level of specificity required in agenda items 

for open and closed meetings, as well as the timing for releasing agendas in order to provide 
proper notice. Wis. Stat. § 19.84(2). Public notice of a meeting must provide the “time, date, 
place and subject matter of the meeting, including that intended for consideration at any 
contemplated closed session.” Id. The notice must be in such a form so as to reasonably 
apprise the public of this information. Id.  

 
Whether the notice is specific enough is determined on a case-specific basis, based on 

a reasonableness standard. State ex rel. Buswell v. Tomah Area Sch. Dist., 2007 WI 71,  
¶¶ 27–29, 301 Wis. 2d 178, 732 N.W.2d 804. The notice requirement in the open meetings 
law functions to assure that members of the public are reasonably apprised of what is 
discussed at such meetings. Id. ¶ 34. The Wisconsin Supreme Court has reasoned that the 
notice requirement gives the public information about the business to be conducted that will 
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alert them to the importance of the meeting, so that they can make an informed decision 
whether to attend. State ex rel. Badke v. Vill. Bd. of Vill. of Greendale, 173 Wis. 2d 553,  
573–74, 577–78, 494 N.W.2d 408 (1993). Therefore, a governmental body, when conducting a 
meeting, is free to discuss any aspect of any subject identified in the public notice of that 
meeting, as well as issues reasonably related to that subject, but may not address any topics 
that are not reasonably related to the information in the notice. Buswell, 301 Wis. 2d 178,  
¶ 34 (a meeting generally “cannot address topics unrelated to the information in the notice.”). 

 
There is no requirement, however, that a governmental body must follow the agenda 

in the order listed on the meeting notice, unless a particular agenda item has been noticed 
for a specific time. See Stencil Correspondence (Mar. 6, 2008). If an agenda item has been 
noticed for a specific time, the governmental body should make certain that the agenda item 
is discussed at that time, because citizens might have relied on the fact that a specific time 
was given. Id. But if an agenda item does not have a specific time listed, it is within the 
discretion of the governmental body to reorganize its agenda at the meeting. Id. 

 
Nor is a governmental body required to actually discuss every item contained in the 

public notice. See Black Correspondence (Apr. 22, 2009). It is reasonable, in appropriate 
circumstances, for a body to cancel a previously planned discussion or postpone it to a later 
date. Id. 

 
Under the open meetings law, the Attorney General and the district attorneys have 

authority to enforce the law. Wis. Stat. § 19.97(1). Generally, the Attorney General may elect 
to prosecute complaints presenting novel issues of law that coincide with matters of statewide 
concern. Although you did not specifically request the Attorney General to file an 
enforcement action, nonetheless, we respectfully decline to pursue an enforcement action at 
this time.  

 
More frequently, the district attorney of the county where the alleged violation 

occurred may enforce the law. However, in order to have this authority, an individual must 
file a verified complaint with the district attorney. Wis. Stat. § 19.97(1). If the district 
attorney refuses or otherwise fails to commence an action to enforce the open meetings law 
within 20 days after receiving the verified complaint, the individual may bring an action in 
the name of the state. Wis. Stat. § 19.97(4). (Please note a district attorney may still 
commence an enforcement action even after 20 days have passed.) Such actions by an 
individual must be commenced within two years after the cause of action accrues. Wis. Stat. 
§ 893.93(2)(a). 

 
Regarding your general question about access to records, DOJ can provide you with 

the following general information that we hope you find helpful. The Wisconsin Public 
Records Law, Wis. Stat. §§ 19.31 to 19.39, authorizes requesters to inspect or obtain copies 
of “records” created or maintained by an “authority.” The purpose of the public records law is 
to shed light on the workings of government and the official acts of public officers and 
employees. Bldg. & Constr. Trades Council v. Waunakee Cmty. Sch. Dist., 221 Wis. 2d 575, 
582, 585 N.W.2d 726 (Ct. App. 1998). 
 

Records are presumed to be open to public inspection and copying, but there are 
exceptions. Wis. Stat. § 19.31. Requested records fall into one of three categories: (1) absolute 
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right of access; (2) absolute denial of access; and (3) right of access determined by the 
balancing test. Hathaway v. Joint Sch. Dist. No. 1 of Green Bay, 116 Wis. 2d 388, 397, 342 
N.W.2d 682 (1984). If neither a statute nor the common law requires disclosure or creates a 
general exception to disclosure, the records custodian must decide whether the strong public 
policy favoring disclosure is overcome by some even stronger public policy favoring limited 
access or nondisclosure. This balancing test determines whether the presumption of openness 
is overcome by another public policy concern. Hempel v. City of Baraboo, 2005 WI 120, ¶ 4, 
284 Wis. 2d 162, 699 N.W.2d 551. If a records custodian determines that a record or part of 
a record cannot be disclosed, the custodian must redact that record or part of that record. See 
Wis. Stat. § 19.36(6). 
 
 If an authority denies a written request, in whole or in part, the authority must 
provide a written statement of the reasons for denying the written request. Wis. Stat.  
§ 19.35(4)(b). Specific policy reasons, rather than mere statements of legal conclusion or 
recitation of exemptions, must be given. Pangman & Assocs. v. Zellmer, 163 Wis. 2d 1070, 
1084, 473 N.W.2d 538 (Ct. App. 1991); Vill. of Butler v. Cohen, 163 Wis. 2d 819, 824-25, 472 
N.W.2d 579 (Ct. App. 1991). In every written denial, the authority must also inform the 
requester that “if the request for the record was made in writing, then the determination is 
subject to review by mandamus under s. 19.37(1) or upon application to the attorney general 
or a district attorney.” Wis. Stat. § 19.35(4)(b). 

 
The public records law provides several remedies for a requester dissatisfied with an 

authority’s response, or lack of response, to a public records request. A requester may file an 
action for mandamus, with or without an attorney, asking a court to order release of the 
records. Wis. Stat. § 19.37(1)(a).  

 
Alternatively, the requester may submit a written request for the district attorney of 

the county where the record is found, or the Attorney General, to file an action for mandamus 
seeking release of the requested records. Wis. Stat. § 19.37(1)(b). The Attorney General is 
authorized to enforce the public records law; however, he generally exercises this authority 
only in cases presenting novel issues of law that coincide with matters of statewide concern. 
Although you did not specifically request the Attorney General to file an action for 
mandamus, nonetheless, we respectfully decline to pursue a mandamus action at this time. 

 
Additionally, you may wish to contact a private attorney regarding your matter. The 

State Bar of Wisconsin operates an attorney referral service. The referral service is free; 
however, a private attorney may charge attorney’s fees. You may reach the service using the 
contact information below: 

 
Lawyer Referral and Information Service 

State Bar of Wisconsin 
P.O. Box 7158 

Madison, WI 53707-7158 
(800) 362-9082 
(608) 257-4666 

http://www.wisbar.org/forpublic/ineedalawyer/pages/lris.aspx 
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We hope you find this information helpful. The Attorney General and DOJ’s Office of 
Open Government are committed to increasing government openness and transparency, and 
we are dedicated to the work necessary to preserve Wisconsin’s proud tradition of open 
government. If you would like to learn more about the public records law, DOJ’s Office of 
Open Government offers several open government resources on DOJ’s website 
(https://www.doj.state.wi.us/office-open-government/office-open-government). DOJ provides 
the full Wisconsin public records law and maintains a Public Records Law Compliance Guide. 
If you have additional questions, you may also contact the Office of Open Government’s  
Public Records-Open Meetings (PROM) Help Line at (608) 267-2220. 
 

DOJ appreciates your concern. We are dedicated to the work necessary to preserve 
Wisconsin’s proud tradition of open government. Thank you for your correspondence. 
  
 The information provided in this letter is provided pursuant to Wis. Stat. §§ 19.39 and 
19.98 and does not constitute an informal or formal opinion of the Attorney General pursuant 
to Wis. Stat. § 165.015(1). 
 
      Sincerely, 

       
      Sarah K. Larson  
      Assistant Attorney General 
      Office of Open Government 
 
SKL:lah 
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