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February 4, 2022

Charlotte Johnson
grace_caine@charter.net

Dear Charlotte Johnson:

The Wisconsin Department of Justice (DOJ) is in receipt of your correspondence,
dated November 27, 2021, in which you requested a document be removed from DOJ’s
website. On January 21, 2022, you explained that “[t]he contents of this letter contain issues
which were discussed at a closed meeting and therefore should not be made public.”

The document to which you refer is DOJ’s February 27, 2009 letter written in response
to your correspondence to DOJ in which you raised concerns regarding action taken by a
governmental body. The letter is cited in DOJ’s Public Records Law Compliance Guide, which
includes a hyperlink to the letter.

While we appreciate you raising your concerns, DOJ respectfully declines to remove
the February 27, 2009 letter from its website. The Wisconsin Public Records Law, Wis. Stat.
§§ 19.31 to 19.39, authorizes requesters to inspect or obtain copies of “records” created or
maintained by an “authority.” The purpose of the public records law is to shed light on the
workings of government and the official acts of public officers and employees. Bldg. & Constr.
Trades Council v. Waunakee Cmty. Sch. Dist., 221 Wis. 2d 575, 582, 585 N.W.2d 726 (Ct. App.
1998). Records are presumed to be open to public inspection and copying, but there are
exceptions. Wis. Stat. § 19.31. Statutes, the common law, and the public records law
balancing test, which weighs the public interest in disclosure of a record against the public
interest in nondisclosure, provide such exceptions. Exceptions to disclosure should be
narrowly construed to effectuate the law’s purpose of ensuring government openness and
transparency.

The only reason you provided for requesting the removal of the letter from DOJ’s
website was that the letter contains issues discussed during a closed session meeting of a
governmental body. While the letter discusses the law regarding closed sessions, it does not
include anything specific about what was discussed during a closed session. However, even
if it did, that reason alone would not prohibit DOJ from posting the letter publicly, nor would
it prohibit DOJ’s disclosure of the letter in response to a public records request.
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If DOJ were to receive a public records request for the letter, DOJ would disclose it
for a number of reasons. First, citizen correspondence sent to DOJ and DOJ’s responses to
such correspondence are records subject to disclosure under the public records law. On a
quarterly basis, DOJ posts its responses to open government-related correspondence on its
website at https://www.doj.state.wi.us/office-open-government/doj-responses-open-
government-correspondence. Second, as explained above, under the public records law,
records are presumed to be open to public inspection and copying. Third, there is no statutory
or common law requirement prohibiting disclosure of the letter, and under the balancing test,
no public interests weighing in favor of nondisclosure have been identified that would
outweigh the public interest in disclosure. Finally, the letter has been available publicly for
a substantial length of time. The letter has been posted for approximately 13 years on DOJ’s
website and through the Wisconsin Public Records Law Compliance Guide, which cites and
links to certain legally significant DOJ responses to correspondence.

Thank you for your correspondence and for raising your concerns. For the reasons
explained above, DOJ respectfully declines your request to remove the February 27, 2009
letter from its website.

If you would like to learn more about the public records law, DOJ’s Office of Open
Government offers several open government resources through the Wisconsin DOJ website
(https://www.doj.state.wi.us/office-open-government/office-open-government). DOJ provides
the full Wisconsin Public Records Law, Wis. Stat. §§ 19.31 to 19.39, and maintains the Public
Records Law Compliance Guide on its website.

The information provided in this letter is provided pursuant to Wis. Stat. § 19.39
and does not constitute an informal or formal opinion of the Attorney General pursuant to
Wis. Stat. § 165.015(1).

Sincerely,

Paul M. Ferguson
Assistant Attorney General
Office of Open Government

PMF:lah
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February 4, 2022

Michael Yaker
mike@woodjoiners.com

Dear Michael Yaker:

The Wisconsin Department of Justice (DOJ) is in receipt of your correspondence,
dated February 3, 2022, in which you wrote, “Can you enlighten me, on the laws regarding
voice mails?”

It is unclear what specific information you seek regarding voicemails. DOdJ’s Office of
Open Government (OOG) works to increase government openness and transparency with a
focus on the Wisconsin Open Meetings Law, Wis. Stat. §§ 19.81 to 19.98, and the Wisconsin
Public Records Law, Wis. Stat. §§ 19.31 to 19.39. To the extent the information you seek is
outside this scope, the OOG is unable to offer any assistance. However, we can provide you
with some information about the public records law that you may find helpful.

The public records law authorizes requesters to inspect or obtain copies of “records”
created or maintained by an “authority.” The law defines a “record” as any material on which
written, drawn, printed, spoken, visual, or electromagnetic information or electronically
generated or stored data is recorded or preserved, regardless of physical form or
characteristics, which has been created or is being kept by an authority. Wis. Stat. § 19.32(2).
A record includes handwritten, typed, or printed documents; maps and charts; photographs,
films, and tape recordings; tapes, optical disks, and any other medium on which electronically
generated or stored data is recorded or preserved.

Whether material is a “record” subject to disclosure under the public records law
depends on whether the record is created or kept in connection with the official purpose or
function of the agency. See OAG I-06-09, at 2 (Dec. 23, 2009). Not everything a public official
or employee creates is a public record. The substance or content, not the medium, format, or
location, controls whether something is a record. State ex rel. Youmans v. Owens, 28 Wis. 2d
672, 679, 137 N.W.2d 470 (1965).

The public records law’s definition of a record encompasses electronic records and
communications, including voicemails. Voicemails received on an authority’s telephone
system or mobile phone are records, as are voicemails related to government business
received on a personal telephone system or mobile phone by an authority’s officer or
employee.
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Records retention is a subject that is generally related to, but different from, the access
requirements imposed by the public records law. The public records law only addresses how
long an authority must keep its records once an authority receives a public records request.
Although the public records law addresses the duty to disclose records, it is not a means of
enforcing the duty to retain records, except for the period after a request for particular records
1s submitted. See State ex rel. Gehl v. Connors, 2007 WI App 238, 9 15 n.4 (citing Wis. Stat.
§ 19.35(5)) (citation omitted). When a requester submits a public records request, the
authority is obligated to preserve the requested records until after the request is granted or
until at least 60 days after the request is denied (90 days if the requester is a committed or
incarcerated person). Other retention periods apply if an authority receives written notice
that the requester has commenced a mandamus action (an action to enforce the public records
law).

Other than this, the public records law does not address how long an authority must
keep its records, and the public records law cannot be used to address an authority’s alleged
failure to retain records required to be kept under other laws. Instead, record retention is
governed by other statutes. Wisconsin Stat. § 16.61 addresses the retention of records for
state agencies, and Wis. Stat. § 19.21 deals with record retention for local government
entities. The general statutory requirements for record retention apply equally to electronic
records, including voicemails. Most often, records retention schedules, created in accordance
with these statutes, govern how long an authority must keep its records and what it must do
with them after the retention periods end. These records retention schedules are based on
the substance or content of a record and not the medium, format, or location of a record. The
Wisconsin Public Records Board’s website, http://publicrecordsboard.wi.gov/, has additional
information on records retention.

If you would like to learn more about the public records law, DOJ’s Office of Open
Government offers several open government resources through the Wisconsin DOJ website
(https://[www.doj.state.wi.us/office-open-government/office-open-government). DOJ provides
the full Wisconsin Public Records Law, Wis. Stat. §§ 19.31 to 19.39, and maintains a Public
Records Law Compliance Guide on its website.

I hope you find this information helpful. Thank you for your correspondence. We are
dedicated to the work necessary to preserve Wisconsin’s proud tradition of open government.

The information provided in this letter is provided pursuant to Wis. Stat. § 19.39
and does not constitute an informal or formal opinion of the Attorney General pursuant to
Wis. Stat. § 165.015(1).

Sincerely,
Paul M. Ferguson

Assistant Attorney General
Office of Open Government
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February 17, 2022

Robert Hammersley

Lattle Suamico, WI 54141
Dear Robert Hammersley:

The Wisconsin Department of Justice (DOJ) 1s in receipt of your correspondence,
dated March 9, 2021, in which you enclosed a “supplementing argument to be added to the
recent petition and legal memorandum in support of the Department of Transportation’s
right to remove: (1) the DOT-administratively applied PAC .02 BAC restriction, (2) removing
[your] 2003 set-aside Arizona DUI criminal convictional record, and (3) removing [your]| 1995
civil refusal judgment criminal convictional recorded artifact.”

DOJ is also in receipt of a copy of your correspondence, dated March 23, 2021, to the
Wisconsin Division of Motor Vehicles (DMYV) requesting the “status of the 6-26-2020 . . . letter
for requested removal of a prior out-of-state DUI conviction . . . from [your]| driving record.”
It also included a public records request for “[ilnformation regarding submitting the proper
pro-se request for prior conviction record removal and/or constitutional challenge” to the
Wisconsin Department of Transportation (DOT).

Additionally, DOJ is in receipt of your correspondence, dated April 5, 2021, enclosing
supplements to your Writs of Mandamus regarding “Appeal No. 2018AP1022, Oconto County
Case No. 95TR3265” and “Appeal No. 2020AP1548, Manitowoc County Case Nos. 97CT2218-
220.”

Finally, DOJ is in receipt of your correspondence, dated June 11, 2021 and January
7, 2022, in which you inquired as to the status of “two Writ of Mandamus Filings.”

The Attorney General and DOJ’s Office of Open Government (OOG) are committed to
increasing government openness and transparency. The OOG works in furtherance of this
with a focus on the Wisconsin Open Meetings Law, Wis. Stat. §§ 19.81 to 19.98, and the
Wisconsin Public Records Law, Wis. Stat. §§ 19.31 to 19.39. The OOG is only authorized to
provide assistance within this scope. Therefore, the OOG is unable to offer you assistance
regarding the portions of your correspondence that discuss matters outside the scope of the
OOG’s responsibilities.
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Additionally, DOJ cannot offer you legal advice or counsel concerning this issue as
DOJ may be called upon to represent the Wisconsin Department of Transportation (DOT)
and the Wisconsin Director of State Courts Office. DOJ strives to provide the public with
guidance on the interpretation of our State’s public records and open meetings statutes.
However, DOJ must balance that role with its mandatory obligation to defend state agencies
and employees in litigation pursuant to Wis. Stat. § 165.25(6). Where that statutory
obligation is at play, DOJ has a conflict in providing advice on the same topic.

While DOJ is unable to offer you assistance regarding your matter, we can provide
you with some general information about the public records law that you may find helpful.

The Wisconsin Public Records Law, Wis. Stat. §§ 19.31 to 19.39, authorizes requesters
to inspect or obtain copies of “records” created or maintained by an “authority.” The purpose
of the public records law is to shed light on the workings of government and the official acts
of public officers and employees. Bldg. & Constr. Trades Council v. Waunakee Cmty. Sch.
Dist., 221 Wis. 2d 575, 582, 585 N.W.2d 726 (Ct. App. 1998).

The public records law “does not require an authority to provide requested information
if no record exists, or to simply answer questions about a topic of interest to the requester.”
Journal Times v. City of Racine Board of Police and Fire Commissioners, 2015 WI 56, 55
(citation omitted); see also State ex rel. Zinngrabe v. Sch. Dist. of Sevastopol, 146 Wis. 2d 629,
431 N.W.2d 734 (Ct. App. 1988). An authority cannot fulfill a request for a record if the
authority has no such record. While the public records law does not require an authority to
notify a requester that the requested record does not exist, it is advisable that an authority
do so.

The public records law’s enforcement provisions provide several remedies for a
requester dissatisfied with an authority’s response, or lack of response, to a public records
request. A requester may file an action for mandamus, with or without an attorney, asking a
court to order release of the records. Wis. Stat. § 19.37(1)(a). Except for committed and
incarcerated persons, an action for mandamus arising under the public records law must be
commenced within three years after the cause of action accrues. Wis. Stat. § 893.93(1m)(a).

Alternatively, the requester may submit a written request for the district attorney of
the county where the record is found, or the Attorney General, to file an action for mandamus
seeking release of the requested records. Wis. Stat. § 19.37(1)(b). The Attorney General is
authorized to enforce the public records law; however, he generally exercises this authority
in cases presenting novel issues of law that coincide with matters of statewide concern. As
explained above, DOJ may be called upon to represent DOT and the Wisconsin Director of
State Courts Office. Therefore, we respectfully decline to pursue an action for mandamus on
your behalf.

You may wish to contact a private attorney regarding your matter. The State Bar of
Wisconsin operates an attorney referral service. The referral service is free; however, a
private attorney may charge attorney’s fees. You may reach the service using the contact
information below:
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Lawyer Referral and Information Service
State Bar of Wisconsin
P.O. Box 7158
Madison, WI 53707-7158
(800) 362-9082
(608) 257-4666
http://www.wisbar.org/forpublic/ineedalawyer/pages/Iris.aspx

The Attorney General and the Office of Open Government are committed to
increasing government openness and transparency, and DOJ endeavors to offer guidance
in these areas. DOJ offers several open government resources through its website
(https://www.doj.state.wi.us/office-open-government/office-open-government). DOJ provides
the full Wisconsin public records law and maintains a Public Records Law Compliance Guide
on its website.

Thank you for your correspondence. We are dedicated to the work necessary to
preserve Wisconsin’s proud tradition of open government.

The information provided in this letter is provided pursuant to Wis. Stat. § 19.39
and does not constitute an informal or formal opinion of the Attorney General pursuant to
Wis. Stat. § 165.015(1).

Sincerely,

Paul M. Ferguson
Assistant Attorney General
Office of Open Government

PMF:lah
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February 18, 2022

Shaun McCrystal
shaun.mccrystal@uqg.net.au

Dear Shaun McCrystal:

The Wisconsin Department of Justice (DOJ) is in receipt of your correspondence,
dated July 4, 2020, in which you requested “an action for mandamus be brought asking a
court to order release of the records . . . from a properly-made Wisconsin Open Records
request which was denied by . . . the Calumet County Sheriff’s Office.”

The DOJ Office of Open Government (OOG) works to increase government openness
and transparency with a focus on the Wisconsin Open Meetings Law, Wis. Stat. §§ 19.81 to
19.98, and the Wisconsin Public Records Law, Wis. Stat. §§ 19.31 to 19.39. While a portion of
your correspondence pertained to the public records law, it also discussed a matter outside
the scope of the OOG’s responsibilities. As a result, we are unable to offer you assistance or
insight regarding your concerns regarding alleged “possible [t]ampering with [p]ublic
[r]lecords under WI Stat §946.72 and [m]isconduct in [p]ublic [o]ffice under WI Stat
§946.12(4).” We can, however, provide you with some general information about the public
records law that we hope you will find helpful.

The public records law authorizes requesters to inspect or obtain copies of “records”
created or maintained by an “authority.” The purpose of the public records law is to shed light
on the workings of government and the official acts of public officers and employees. Bldg. &
Constr. Trades Council v. Waunakee Cmty. Sch. Dist., 221 Wis. 2d 575, 582, 585 N.W.2d 726
(Ct. App. 1998).

Records are presumed to be open to public inspection and copying, but there are
exceptions. Wis. Stat. § 19.31. Requested records fall into one of three categories: (1) absolute
right of access; (2) absolute denial of access; and (3) right of access determined by the
balancing test. Hathaway v. Joint Sch. Dist. No. 1 of Green Bay, 116 Wis. 2d 388, 397, 342
N.W.2d 682 (1984). If neither a statute nor the common law requires disclosure or creates a
general exception to disclosure, the records custodian must decide whether the strong public
policy favoring disclosure is overcome by some even stronger public policy favoring limited
access or nondisclosure. This balancing test determines whether the presumption of openness
1s overcome by another public policy concern. Hempel v. City of Baraboo, 2005 WI 120, Y 4,
284 Wis. 2d 162, 699 N.W.2d 551. If a records custodian determines that a record or part of
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a record cannot be disclosed, the custodian must redact that record or part of that record. See
Wis. Stat. § 19.36(6).

Whether an investigation or litigation is ongoing and whether the confidentiality of
the requested records is material to that ongoing investigation or litigation are factors that
an authority may consider in applying the balancing test. Cf. Linzmeyer v. Forcey, 2002 WI
84, 9 30, 32, 39, 41, 254 Wis. 2d 306, 646 N.W.2d 811; Journal/Sentinel, Inc. v. Aagerup,
145 Wis. 2d 818, 824-27, 429 N.W.2d 772 (Ct. App. 1988); Democratic Party of Wisconsin v.
Wisconsin Dep’t of Justice, 2016 WI 100, 9 12, 372 Wis. 2d 460, 888 N.W.2d 584. An authority
could determine that release of records while an investigation or litigation is in progress could
compromise the investigation or litigation. Therefore, when performing the public records
balancing test, an authority could conclude that the public interest in effectively
investigating and litigating a case and in protecting the integrity of the current investigation
or litigation outweighs the public interest in disclosing the requested records at that time.
Id.; Wis. Stat. § 19.35(1)(a).

Pursuant to Wis. Stat. § 19.35(4)(b), “If an authority denies a written request in whole
or in part, the requester shall receive from the authority a written statement of the reasons
for denying the written request.” Specific policy reasons, rather than mere statements of legal
conclusion or recitation of exemptions, must be given. Pangman & Assocs. v. Zellmer,
163 Wis. 2d 1070, 1084, 473 N.W.2d 538 (Ct. App. 1991); Vill. of Butler v. Cohen, 163 Wis. 2d
819, 824-25, 472 N.W.2d 579 (Ct. App. 1991). In every written denial, the authority must also
inform the requester that “if the request for the record was made in writing, then the
determination is subject to review by mandamus under s. 19.37(1) or upon application to the
attorney general or a district attorney.” Wis. Stat. § 19.35(4)(b).

The public records law provides several remedies for a requester dissatisfied with an
authority’s response, or lack of response, to a public records request. A requester may file an
action for mandamus, with or without an attorney, asking a court to order release of the
records. Wis. Stat. § 19.37(1)(a).

Alternatively, the requester may submit a written request for the district attorney of
the county where the record is found, or the Attorney General, to file an action for mandamus
seeking release of the requested records. Wis. Stat. § 19.37(1)(b). The Attorney General is
authorized to enforce the public records law; however, the Attorney General normally
exercises this authority in cases presenting novel issues of law that coincide with matters of
statewide concern. As your matter does not appear to present novel issues of law that coincide
with matters of statewide concern, DOJ respectfully declines to pursue an action for
mandamus on your behalf.

Although DOJ is not pursuing an action for mandamus, I reached out to Calumet
County Sheriff Mark Wiegert and made him aware of your concerns, and Sheriff Wiegert
agreed to review your concerns.

You may also wish to contact a private attorney regarding this matter. The State Bar
of Wisconsin operates an attorney referral service. The referral service is free; however, a
private attorney may charge attorney’s fees. You may reach the service using the contact
information below:
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Lawyer Referral and Information Service
State Bar of Wisconsin
P.O. Box 7158
Madison, WI 53707-7158
(800) 362-9082
(608) 257-4666
http://www.wisbar.org/forpublic/ineedalawyer/pages/Iris.aspx

The Attorney General and the Office of Open Government are committed to
increasing government openness and transparency, and DOJ endeavors to offer guidance
in these areas. DOJ offers several open government resources through its website
(https://www.doj.state.wi.us/office-open-government/office-open-government). DOJ provides
the full Wisconsin public records law and maintains a Public Records Law Compliance Guide
on its website.

DOJ appreciates your concern. We are dedicated to the work necessary to preserve
Wisconsin’s proud tradition of open government. Thank you for your correspondence.

The information provided in this letter is provided pursuant to Wis. Stat. § 19.39

and does not constitute an informal or formal opinion of the Attorney General pursuant to
Wis. Stat. § 165.015(1).

Sincerely,

Paul M. Ferguson
Assistant Attorney General
Office of Open Government

PMF:lah

Cc: Sheriff Mark Wiegert
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March 29, 2022
Angela Arndt

Brandon, WI 53919
angelakarndt@gmail.com

Dear Angela Arndt:

The Wisconsin Department of Justice (DOJ) is in receipt of your correspondence,
dated January 4, 2021, in which you wrote, “On December 21 [the Rosendale-Brandon School
Board] had for the first time closing of the Brandon Middle School on their agenda, and after
a brief discussion they decided to vote at the following meeting January 18.” You said that
after you called a school board member to ask why this was the first the community was
hearing of this, you said you were informed “that previous discussions had been done in closed
session” which you “believe is a violation of the open meetings law in Wisconsin.”

The Wisconsin Open Meetings Law, Wis. Stat. §§ 19.81 to 19.98, acknowledges that
the public is entitled to the fullest and most complete information regarding government
affairs as is compatible with the conduct of governmental business. Wis. Stat. § 19.81(1). All
meetings of governmental bodies shall be held publicly and be open to all citizens at all times
unless otherwise expressly provided by law. Wis. Stat. § 19.81(2). The provisions of the open
meetings law are to be construed liberally to achieve that purpose. Wis. Stat. § 19.81(4).

The open meetings law requires that public notice of all meetings of a governmental
body must be given by communication from the governmental body’s chief presiding officer
or his or her designee to the following: (1) the public; (2) to news media who have filed a
written request for such notice; and (3) to the official newspaper (designated under Wis. Stat.
§§ 985.04, 985.05, and 985.06) or, if there is no such paper, to a news medium likely to give
notice in the area. Wis. Stat. § 19.84(1). In addition to these requirements, other statutes
may also set forth the type of notice required for a meeting of a governmental body.

Public notice of every meeting of a governmental body must be provided at least
24 hours prior to the commencement of such a meeting. Wis. Stat. § 19.84(3). If, for good
cause, such notice is impossible or impractical, shorter notice may be given, but in no case
may the notice be less than two hours in advance of the meeting. Wis. Stat. § 19.84(3).
Furthermore, the law requires separate public notice for each meeting of a governmental
body at a time and date “reasonably proximate to the time and date of the meeting.”
Wis. Stat. § 19.84(4).
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Public notice of a meeting must provide the “time, date, place and subject matter of
the meeting, including that intended for consideration at any contemplated closed session.”
Wis. Stat. § 19.84(2). The notice must be in such a form so as to reasonably apprise the public
of this information. Id.

Wisconsin Stat. § 19.85 lists exemptions in which meetings may be convened in closed
session. Any exemptions to open meetings are to be viewed with the presumption of openness
in mind. Such exemptions should be strictly construed. State ex rel. Hodge v. Turtle Lake,
180 Wis. 2d 62, 71, 508 N.W.2d 603 (1993). The exemptions should be invoked sparingly and
only where necessary to protect the public interest and when holding an open session would
be incompatible with the conduct of governmental affairs. “Mere government inconvenience
1s . . . no bar to the requirements of the law.” State ex rel. Lynch v. Conta, 71 Wis. 2d 662,
678, 239 N.W.2d 313 (1976).

Every meeting must be initially convened in open session. At an open meeting, a
motion to enter into closed session must be carried by a majority vote. No motion to convene
in closed session may be adopted unless an announcement is made to those present the
nature of the business to be considered at the proposed closed session and the specific
exemption or exemptions by which the closed session is claimed to be authorized. Wis. Stat.
§ 19.85(1).

Notice of a contemplated closed session (and any motion to enter into closed session)
must contain the subject matter to be considered in closed session. Merely identifying and
quoting a statutory exemption is not sufficient. The notice or motion must contain enough
information for the public to discern whether the subject matter is authorized for closed
session. If a body intends to enter into closed session under more than one exemption, the
notice or motion should make clear which exemptions correspond to which subject matter.

Furthermore, some specificity is required since many exemptions contain more than
one reason for authorizing a closed session. For example, Wis. Stat. § 19.85(1)(c) provides an
exemption for the following: “Considering employment, promotion, compensation or
performance evaluation data of any public employee over which the governmental body has
jurisdiction or exercises responsibility.” Merely quoting the entire exemption, without
specifying the portion of the exemption under which the body intends to enter into closed
session, may not be sufficient. Only aspects of a matter that fall within a specific exemption
may be discussed in a closed session. If aspects of a matter do not properly fall within an
exemption, those aspects must be discussed in an open meeting.

Under the open meetings law, the Attorney General and the district attorneys have
authority to enforce the law. Wis. Stat. § 19.97(1). Generally, the Attorney General may elect
to prosecute complaints presenting novel issues of law that coincide with matters of statewide
concern. While you did not specifically request the Attorney General to file an enforcement
action, nonetheless, DOJ respectfully declines to file an enforcement action on your behalf.
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More frequently, the district attorney of the county where the alleged violation
occurred may enforce the law. However, in order to have this authority, an individual must
file a verified complaint with the district attorney. Wis. Stat. § 19.97(1). If the district
attorney refuses or otherwise fails to commence an action to enforce the open meetings law
within 20 days after receiving the verified complaint, the individual may bring an action in
the name of the state. Wis. Stat. § 19.97(4). (Please note a district attorney may still
commence an enforcement action even after 20 days have passed.) Such actions by an
individual must be commenced within two years after the cause of action accrues. Wis. Stat.
§ 893.93(2)(a).

You may wish to contact a private attorney regarding this matter. The State Bar of
Wisconsin operates an attorney referral service. The referral service is free; however, a
private attorney may charge attorney’s fees. You may reach the service using the contact
information below:

Lawyer Referral and Information Service
State Bar of Wisconsin
P.O. Box 7158
Madison, WI 53707-7158
(800) 362-9082
(608) 257-4666
http://www.wisbar.org/forpublic/ineedalawyer/pages/Iris.aspx

The Attorney General and the Office of Open Government are committed to
increasing government openness and transparency, and DOJ endeavors to offer guidance
in these areas. DOJ offers several open government resources through its website
(https://www.doj.state.wi.us/office-open-government/office-open-government). DOJ provides
the full Wisconsin open meetings law and maintains an Open Meetings Law Compliance
Guide on its website.

DOJ appreciates your concern. We are dedicated to the work necessary to preserve
Wisconsin’s proud tradition of open government. Thank you for your correspondence.

The information provided in this letter is provided pursuant to Wis. Stat. § 19.98
and does not constitute an informal or formal opinion of the Attorney General pursuant to
Wis. Stat. § 165.015(1).

Sincerely,

Paul M. Ferguson
Assistant Attorney General
Office of Open Government

PMF:lah
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Bayfield, WI 54814
cty41523@gmail.com

Dear Michael Bailey:

The Wisconsin Department of Justice (DOJ) is in receipt of your correspondence,
dated December 22, 2020, regarding “a non-profit service corporation which ‘receives at least
some of its funding from public sources and it serves a public function.” You requested
guidance on the following two questions: 1) “Is access to closed meeting discussions regarding
personnel/employment matters or financial considerations allowable under state law?” and
2) “If either personnel/employment or financial considerations are allowable, what
protections or restrictions must be in place to preserve the rights and obligations of the
service corporation?”

The DOJ’s Office of Open Government (OOG) works to increase government openness
and transparency with a focus on the Wisconsin Open Meetings Law, Wis. Stat. §§ 19.81 to
19.98, and the Wisconsin Public Records Law, Wis. Stat. §§ 19.31 to 19.39. While a portion of
your correspondence pertained to the open meetings law, it also discussed a matter outside
the scope of the OOG’s responsibilities. As a result, we are unable to offer you assistance or
insight regarding issues outside this scope. We can, however, provide you with some general
information about the open meetings law that we hope you will find helpful.

The open meetings law acknowledges that the public is entitled to the fullest and most
complete information regarding government affairs as is compatible with the conduct of
governmental business. Wis. Stat. § 19.81(1). All meetings of governmental bodies shall be
held publicly and be open to all citizens at all times unless otherwise expressly provided by
law. Wis. Stat. § 19.81(2). The provisions of the open meetings law are to be construed
liberally to achieve that purpose. Wis. Stat. § 19.81(4).

Wisconsin Stat. § 19.85 lists exemptions in which meetings may be convened in closed
session. Any exemptions to open meetings are to be viewed with the presumption of openness
in mind. Such exemptions should be strictly construed. State ex rel. Hodge v. Turtle Lake,
180 Wis. 2d 62, 71, 508 N.W.2d 603 (1993). The exemptions should be invoked sparingly and
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only where necessary to protect the public interest and when holding an open session would
be incompatible with the conduct of governmental affairs. “Mere government inconvenience
1s . . . no bar to the requirements of the law.” State ex rel. Lynch v. Conta, 71 Wis. 2d 662,
678, 239 N.W.2d 313 (1976).

Every meeting must be initially convened in open session. At an open meeting, a
motion to enter into closed session must be carried by a majority vote. No motion to convene
in closed session may be adopted unless an announcement is made to those present the
nature of the business to be considered at the proposed closed session and the specific
exemption or exemptions by which the closed session is claimed to be authorized. Wis. Stat.
§ 19.85(1).

Notice of a contemplated closed session (and any motion to enter into closed session)
must contain the subject matter to be considered in closed session. Merely identifying and
quoting a statutory exemption is not sufficient. The notice or motion must contain enough
information for the public to discern whether the subject matter is authorized for closed
session. If a body intends to enter into closed session under more than one exemption, the
notice or motion should make clear which exemptions correspond to which subject matter.

Furthermore, some specificity is required since many exemptions contain more than
one reason for authorizing a closed session. For example, Wis. Stat. § 19.85(1)(c) provides an
exemption for the following: “Considering employment, promotion, compensation or
performance evaluation data of any public employee over which the governmental body has
jurisdiction or exercises responsibility.” Merely quoting the entire exemption, without
specifying the portion of the exemption under which the body intends to enter into closed
session, may not be sufficient. Only aspects of a matter that fall within a specific exemption
may be discussed in a closed session. If aspects of a matter do not properly fall within an
exemption, those aspects must be discussed in an open meeting.

It is unclear from your correspondence what closed session exemption or exemptions
the body used to convene in closed session. There are exemptions under which discussions
regarding certain employment and financial issues could be permitted. However,
governmental officials must keep in mind that closed meeting exemptions are restrictive, not
expansive. Therefore, only aspects of a matter that fall within a specific exemption may be
discussed in a closed session. If aspects of a matter do not properly fall within an exemption,
those aspects must be discussed in an open meeting. Additional information on closed session
exemptions may be found in the Open Meetings Law Compliance Guide available through
DOJ’s website.

If you would like to learn more about the open meetings law, DOJ’s Office of Open
Government offers several open government resources through the Wisconsin DOJ website
(https://www.doj.state.wi.us/office-open-government/office-open-government). DOJ provides
the full Wisconsin Open Meetings Law, Wis. Stat. §§ 19.81 to 19.98, and maintains an Open
Meetings Law Compliance Guide on its website.

Thank you for your correspondence. We are dedicated to the work necessary to
preserve Wisconsin’s proud tradition of open government.
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The information provided in this letter is provided pursuant to Wis. Stat. § 19.98
and does not constitute an informal or formal opinion of the Attorney General pursuant to
Wis. Stat. § 165.015(1).

Sincerely,
Paul M. Ferguson
Assistant Attorney General

Office of Open Government

PMF:lah
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Allison Blackmer

Hilbert, WI 54129
allison@csahorizon.com

Dear Allison Blackmer:

The Wisconsin Department of Justice (DOJ) is in receipt of your correspondence,
dated March 16, 2021, regarding your request for a recording of a Village of Harrison
meeting. You wrote, “The clerk for the Village of Harrison failed to notify the Trustees that
the tape recorder was broken. She recorded the open meeting on her personal cell phone.”
You “requested a copy of the recorded meeting and were told that since the recording is on
the Clerk’s personal phone, [you] do not have the right to have access to the recording.” You
asked, “Is this true, or am I able to request a copy of the recording via a FOIA request.”

The Wisconsin Public Records Law, Wis. Stat. §§ 19.31 to 19.39, the Wisconsin state
counterpart to the federal Freedom of Information Act (FOIA), authorizes requesters to
inspect or obtain copies of “records” created or maintained by an “authority.” The purpose of
the public records law is to shed light on the workings of government and the official acts of
public officers and employees. Bldg. & Constr. Trades Council v. Waunakee Cmty. Sch. Dist.,
221 Wis. 2d 575, 582, 585 N.W.2d 726 (Ct. App. 1998).

As a best practice, to the extent possible, individuals working for an authority should
use government devices and accounts solely for government-related work and personal
devices and accounts solely for personal matters. However, nothing in the public records law
prohibits an individual working for an authority from using a personal device or account,
such as a personal cell phone, a personal computer, or a personal email account, to conduct
official government business, although doing so can result in the creation of a “record” that
is subject to disclosure under the public records law.

The public records law defines a “record” as any material on which written, drawn,
printed, spoken, visual, or electromagnetic information or electronically generated or stored
data is recorded or preserved, regardless of physical form or characteristics, which has been
created or is being kept by an authority. Wis. Stat. § 19.32(2). A record includes handwritten,
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typed, or printed documents; maps and charts; photographs, films, and tape recordings;
tapes, optical disks, and any other medium on which electronically generated or stored data
1s recorded or preserved; and electronic records and communications.

Whether material is a “record” subject to disclosure under the public records law
depends on whether the record is created or kept in connection with the official purpose or
function of the agency. See OAG I-06-09, at 2 (Dec. 23, 2009). Not everything a public official
or employee creates is a public record. The substance or content, not the medium, format or
location, controls whether something is a record. State ex rel. Youmans v. Owens, 28 Wis. 2d
672,679, 137 N.W.2d 470 (1965).

The fact that a record is subject to disclosure, however, does not necessarily mean an
authority must disclose the record. Records are presumed to be open to public inspection and
copying, but there are exceptions. Wis. Stat. § 19.31. Requested records fall into one of three
categories: (1) absolute right of access; (2) absolute denial of access; and (3) right of access
determined by the balancing test. Hathaway v. Joint Sch. Dist. No. 1 of Green Bay, 116 Wis.
2d 388, 397, 342 N.W.2d 682 (1984). If neither a statute nor the common law requires
disclosure or creates a general exception to disclosure, the records custodian must decide
whether the strong public policy favoring disclosure is overcome by some even stronger public
policy favoring limited access or nondisclosure. This balancing test determines whether the
presumption of openness is overcome by another public policy concern. Hempel v. City of
Baraboo, 2005 WI 120, 9 4, 284 Wis. 2d 162, 699 N.W.2d 551. If a records custodian
determines that a record or part of a record cannot be disclosed, the custodian must redact
that record or part of that record. See Wis. Stat. § 19.36(6).

If an authority denies a written request, in whole or in part, the authority must
provide a written statement of the reasons for denying the written request. Wis. Stat.
§ 19.35(4)(b). Specific policy reasons, rather than mere statements of legal conclusion or
recitation of exemptions, must be given. Pangman & Assocs. v. Zellmer, 163 Wis. 2d 1070,
1084, 473 N.W.2d 538 (Ct. App. 1991); Vill. of Butler v. Cohen, 163 Wis. 2d 819, 824-25, 472
N.W.2d 579 (Ct. App. 1991). In every written denial, the authority must also inform the
requester that “if the request for the record was made in writing, then the determination is
subject to review by mandamus under s. 19.37(1) or upon application to the attorney general
or a district attorney.” Wis. Stat. § 19.35(4)(b).

Government employees who use personal phones, or personal accounts such as email,
for government business should conduct a careful search of all relevant devices and accounts
for responsive records when the authority for which they work receives public records
requests. Additionally, government business-related records found on personal phones or
personal accounts, are also subject to records retention requirements. Government employees
should contact their agency’s legal counsel with any questions regarding such requirements.

Based on the information provided in your correspondence, if the Village of Harrison
meeting was recorded by the clerk while serving in the clerk’s official capacity and for
governmental purposes, such as for use in drafting meeting minutes, the recording of the
meeting on the clerk’s personal cell phone would be considered a record under the public
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records law. In such a case, it would be subject to disclosure under the public records law and
subject to applicable records retention requirements. I am sending a copy of this
correspondence to the clerk of the Village of Harrison for awareness of this issue, and I invite
the clerk to contact our office with any questions.

The public records law provides several remedies for a requester dissatisfied with an
authority’s response, or lack of response, to a public records request. A requester may file an
action for mandamus, with or without an attorney, asking a court to order release of the
records. Wis. Stat. § 19.37(1)(a).

Alternatively, the requester may submit a written request for the district attorney of
the county where the record is found, or the Attorney General, to file an action for mandamus
seeking release of the requested records. Wis. Stat. § 19.37(1)(b). The Attorney General is
authorized to enforce the public records law; however, the Attorney General normally
exercises this authority in cases presenting novel issues of law that coincide with matters of
statewide concern. Although you did not specifically request the Attorney General to file an
action for mandamus, nonetheless, we respectfully decline to pursue an action for mandamus
on your behalf.

You may wish to contact a private attorney regarding your matter. The State Bar of
Wisconsin operates an attorney referral service. The referral service is free; however, a
private attorney may charge attorney’s fees. You may reach the service using the contact
information below:

Lawyer Referral and Information Service
State Bar of Wisconsin
P.O. Box 7158
Madison, WI 53707-7158
(800) 362-9082
(608) 257-4666
http://www.wisbar.org/forpublic/ineedalawyer/pages/lris.aspx

The Attorney General and the Office of Open Government are committed to
increasing government openness and transparency, and DOJ endeavors to offer guidance
in these areas. DOJ offers several open government resources through its website
(https://www.doj.state.wi.us/office-open-government/office-open-government). DOJ provides
the full Wisconsin public records law and maintains a Public Records Law Compliance Guide
on its website.

DOJ appreciates your concern. We are dedicated to the work necessary to preserve
Wisconsin’s proud tradition of open government. Thank you for your correspondence.
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The information provided in this letter is provided pursuant to Wis. Stat. § 19.39
and does not constitute an informal or formal opinion of the Attorney General pursuant to
Wis. Stat. § 165.015(1).

Sincerely,

Paul M. Ferguson
Assistant Attorney General
Office of Open Government

PMF:lah

Cc: Village of Harrison Clerk (via email)
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Dear Andy Czerechowicz:

The Wisconsin Department of Justice (DOJ) 1s in receipt of your correspondence,
dated March 3, 2022, regarding your recent communications with the Calumet County
Sheriff’'s Office. You wrote, “There is no pending litigation in the Avery matter and the case
should be considered in a closed status. Under the Compliance Guide, closed investigations
should not have a blanket seal, and each individual request needs to be reviewed
individually.” You added, “I believe the burden of proof that releasing records might harm
future litigation falls on the agency making the claim. . .. Can you clarify?”

The Wisconsin Public Records Law, Wis. Stat. §§ 19.31 to 19.39, authorizes requesters
to inspect or obtain copies of “records” created or maintained by an “authority.” The purpose
of the public records law is to shed light on the workings of government and the official acts
of public officers and employees. Bldg. & Constr. Trades Council v. Waunakee Cmty. Sch.
Dist., 221 Wis. 2d 575, 582, 585 N.W.2d 726 (Ct. App. 1998).

Records are presumed to be open to public inspection and copying, but there are
exceptions. Wis. Stat. § 19.31. Requested records fall into one of three categories: (1) absolute
right of access; (2) absolute denial of access; and (3) right of access determined by the
balancing test. Hathaway v. Joint Sch. Dist. No. 1 of Green Bay, 116 Wis. 2d 388, 397, 342
N.W.2d 682 (1984). If neither a statute nor the common law requires disclosure or creates a
general exception to disclosure, the records custodian must decide whether the strong public
policy favoring disclosure is overcome by some even stronger public policy favoring limited
access or nondisclosure. This balancing test determines whether the presumption of openness
1s overcome by another public policy concern. Hempel v. City of Baraboo, 2005 WI 120, Y 4,
284 Wis. 2d 162, 699 N.W.2d 551. The records custodian must perform the balancing test
analysis on a case-by-case basis. Id. | 62. If a records custodian determines that a record or
part of a record cannot be disclosed, the custodian must redact that record or part of that
record. See Wis. Stat. § 19.36(6).

Whether an investigation or litigation is ongoing and whether the confidentiality of
the requested records is material to that ongoing investigation or litigation are factors that
an authority may consider in applying the balancing test. Cf. Linzmeyer v. Forcey, 2002 WI
84, 19 30, 32, 39, 41, 254 Wis. 2d 306, 646 N.W.2d 811; Journal/Sentinel, Inc. v. Aagerup,
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145 Wis. 2d 818, 824-27, 429 N.W.2d 772 (Ct. App. 1988); Democratic Party of Wisconsin v.
Wisconsin Dep’t of Justice, 2016 WI 100, 9 12, 372 Wis. 2d 460, 888 N.W.2d 584. An authority
could determine that release of records while an investigation or litigation is in progress could
compromise the investigation or litigation. Under such circumstances, when performing the
public records balancing test, an authority could conclude that the public interest in
effectively investigating and litigating a case and in protecting the integrity of the current
investigation or litigation outweighs the public interest in disclosing the requested records
at that time. Likewise, a change in the status of an investigation or litigation would be a
factor considered by a records custodian in applying the balancing test.

Pursuant to Wis. Stat. § 19.35(4)(b), “If an authority denies a written request in whole
or in part, the requester shall receive from the authority a written statement of the reasons
for denying the written request.” Specific policy reasons, rather than mere statements of legal
conclusion or recitation of exemptions, must be given. Pangman & Assocs. v. Zellmer,
163 Wis. 2d 1070, 1084, 473 N.W.2d 538 (Ct. App. 1991); Vill. of Butler v. Cohen, 163 Wis. 2d
819, 824-25, 472 N.W.2d 579 (Ct. App. 1991). In every written denial, the authority must also
inform the requester that “if the request for the record was made in writing, then the
determination is subject to review by mandamus under s. 19.37(1) or upon application to the
attorney general or a district attorney.” Wis. Stat. § 19.35(4)(b).

The public records law provides several remedies for a requester dissatisfied with an
authority’s response, or lack of response, to a public records request. A requester may file an
action for mandamus, with or without an attorney, asking a court to order release of the
records. Wis. Stat. § 19.37(1)(a).

Alternatively, the requester may submit a written request for the district attorney of
the county where the record is found, or the Attorney General, to file an action for mandamus
seeking release of the requested records. Wis. Stat. § 19.37(1)(b). The Attorney General is
authorized to enforce the public records law; however, the Attorney General normally
exercises this authority in cases presenting novel issues of law that coincide with matters of
statewide concern. Although you did not specifically request the Attorney General to file an
action for mandamus, nonetheless, we respectfully decline to pursue an action for mandamus
on your behalf.

You may also wish to contact a private attorney regarding this matter. The State Bar
of Wisconsin operates an attorney referral service. The referral service is free; however, a
private attorney may charge attorney’s fees. You may reach the service using the contact
information below:

Lawyer Referral and Information Service
State Bar of Wisconsin
P.O. Box 7158
Madison, WI 53707-7158
(800) 362-9082
(608) 257-4666
http://www.wisbar.org/forpublic/ineedalawyer/pages/Iris.aspx
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The Attorney General and the Office of Open Government are committed to
increasing government openness and transparency, and DOJ endeavors to offer guidance
in these areas. DOJ offers several open government resources through its website
(https://www.doj.state.wi.us/office-open-government/office-open-government). DOJ provides
the full Wisconsin public records law and maintains a Public Records Law Compliance Guide
on its website.

DOJ appreciates your concern. We are dedicated to the work necessary to preserve
Wisconsin’s proud tradition of open government. Thank you for your correspondence.

The information provided in this letter is provided pursuant to Wis. Stat. § 19.39

and does not constitute an informal or formal opinion of the Attorney General pursuant to
Wis. Stat. § 165.015(1).

Sincerely,

Paul M. Ferguson
Assistant Attorney General
Office of Open Government

PMF:lah
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Dear Christopher Hunter:

The Wisconsin Department of Justice (DOJ) is in receipt of your correspondence,
dated December 4, 2020, regarding your public records request to the Manitowoc County
Sheriff’'s Office. You wrote that you “received an email of denial . . . preventing [you] from
accessing the video.” You asked DOJ to “investigate.”

The Wisconsin Public Records Law, Wis. Stat. §§ 19.31 to 19.39, authorizes requesters
to inspect or obtain copies of “records” created or maintained by an “authority.” The purpose
of the public records law is to shed light on the workings of government and the official acts
of public officers and employees. Bldg. & Constr. Trades Council v. Waunakee Cmty. Sch.
Dist., 221 Wis. 2d 575, 582, 585 N.W.2d 726 (Ct. App. 1998).

First, at the time of your correspondence to DOJ, you were incarcerated at the
Manitowoc County Jail. Please note that if you were incarcerated at the time of your public
records request to the Manitowoc County Sheriff’s Office, your right to request records under
the public records law is limited to records that contain specific references to yourself or your
minor children and are otherwise accessible to you by law. See Wis. Stat. § 19.32(1¢) and (3).
If the records you requested pertain to you or your minor children, you may request them
pursuant to the public records law. However, under the public records law, certain
information may still be redacted from the records.

Records are presumed to be open to public inspection and copying, but there are
exceptions. Wis. Stat. § 19.31. Requested records fall into one of three categories: (1) absolute
right of access; (2) absolute denial of access; and (3) right of access determined by the
balancing test. Hathaway v. Joint Sch. Dist. No. 1 of Green Bay, 116 Wis. 2d 388, 397, 342
N.W.2d 682 (1984). If neither a statute nor the common law requires disclosure or creates a
general exception to disclosure, the records custodian must decide whether the strong public
policy favoring disclosure is overcome by some even stronger public policy favoring limited
access or nondisclosure. This balancing test determines whether the presumption of openness
1s overcome by another public policy concern. Hempel v. City of Baraboo, 2005 WI 120, § 4,
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284 Wis. 2d 162, 699 N.W.2d 551. If a records custodian determines that a record or part of
a record cannot be disclosed, the custodian must redact that record or part of that record. See
Wis. Stat. § 19.36(6).

In denying your request, the Manitowoc County Sheriff’s Office cited the pending
status of the case. Whether an investigation or litigation is ongoing and whether the
confidentiality of the requested records is material to that ongoing investigation or litigation
are factors that an authority may consider in applying the balancing test. Cf. Linzmeyer v.
Forcey, 2002 WI 84, 99 30, 32, 39, 41, 254 Wis. 2d 306, 646 N.W.2d 811; Journal/Sentinel,
Inc. v. Aagerup, 145 Wis. 2d 818, 824-27, 429 N.W.2d 772 (Ct. App. 1988); Democratic Party
of Wisconsin v. Wisconsin Dep’t of Justice, 2016 WI 100, 9 12, 372 Wis. 2d 460, 888 N.W.2d
584. An authority could determine that release of records while an investigation or litigation
is in progress could compromise the investigation or litigation. Therefore, when performing
the public records balancing test, an authority could conclude that the public interest in
effectively investigating and litigating a case and in protecting the integrity of the current
investigation or litigation outweighs the public interest in disclosing the requested records
at that time. Id.; Wis. Stat. § 19.35(1)(a).

Pursuant to Wis. Stat. § 19.35(4)(b), “If an authority denies a written request in whole
or in part, the requester shall receive from the authority a written statement of the reasons
for denying the written request.” Specific policy reasons, rather than mere statements of legal
conclusion or recitation of exemptions, must be given. Pangman & Assocs. v. Zellmer,
163 Wis. 2d 1070, 1084, 473 N.W.2d 538 (Ct. App. 1991); Vill. of Butler v. Cohen, 163 Wis. 2d
819, 824-25, 472 N.W.2d 579 (Ct. App. 1991). In every written denial, the authority must also
inform the requester that “if the request for the record was made in writing, then the
determination is subject to review by mandamus under s. 19.37(1) or upon application to the
attorney general or a district attorney.” Wis. Stat. § 19.35(4)(b).

The public records law provides several remedies for a requester dissatisfied with an
authority’s response, or lack of response, to a public records request. A requester may file an
action for mandamus, with or without an attorney, asking a court to order release of the
records. See Wis. Stat. § 19.37(1)(a). To obtain a writ of mandamus, the requester must
establish four things: “(1) the petitioner has a clear legal right to the records sought; (2) the
government entity has a plain legal duty to disclose the records; (3) substantial damages
would result if the petition for mandamus was denied; and (4) the petitioner has no other
adequate remedy at law.” Watton v. Hegerty, 2008 WI 74, 9 8, 311 Wis. 2d 52, 751 N.W.2d
369.

It is important to note that the public records law states that no action for mandamus
may be commenced by an incarcerated person later than 90 days after the date the request
was denied. See Wis. Stat. § 19.37(1m). Incarcerated individuals who seek mandamus must
also exhaust their administrative remedies first before filing an action under Wis. Stat.
§ 19.37. See Wis. Stat. § 801.07(7); Moore v. Stahowiak, 212 Wis. 2d 744, 749-50, 569 N.W.2d
70 (Ct. App. 1997). For requesters who are not committed or incarcerated, an action for
mandamus arising under the public records law must be commenced within three years after
the cause of action accrues. See Wis. Stat. § 893.90(2).
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Alternatively, the requester may submit a written request for the district attorney of
the county where the record is found, or the Attorney General, to file an action for mandamus
seeking release of the requested records. Wis. Stat. § 19.37(1)(b). The Attorney General is
authorized to enforce the public records law; however, he generally exercises this authority
only in cases presenting novel issues of law that coincide with matters of statewide concern.
Although you did not specifically request the Attorney General to file an action for
mandamus, nonetheless, DOJ respectfully declines to pursue an action for mandamus on
your behalf.

You may wish to contact a private attorney regarding this matter. The State Bar of
Wisconsin operates an attorney referral service. The referral service is free; however, a
private attorney may charge attorney’s fees. You may reach the service using this contact
information:

Lawyer Referral and Information Service
State Bar of Wisconsin
P.O. Box 7158
Madison, WI 53707-7158
(800) 362-9082
(608) 257-4666
http://www.wisbar.org/forpublic/ineedalawyer/pages/lris.aspx

The Attorney General and DOJ’s Office of Open Government are committed to
increasing government openness and transparency, and DOJ endeavors to offer guidance in
these areas. DOJ offers several open government resources through its website
(https://www.doj.state.wi.us/office-open-government/office-open-government). DOJ provides
the full Wisconsin public records law and maintains a Public Records Law Compliance Guide
on its website.

DOJ appreciates your concern. We are dedicated to the work necessary to preserve
Wisconsin’s proud tradition of open government. Thank you for your correspondence.

The information provided in this letter is provided pursuant to Wis. Stat.
§ 19.39 and does not constitute an informal or formal opinion of the Attorney General
pursuant to Wis. Stat. § 165.015(1).

Sincerely,
Paul M. Ferguson
Assistant Attorney General

Office of Open Government

PMF:lah
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Mecquon Jones, #402774

Fox Lake Correctional Institution
Post Office Box 200

Fox Lake, WI 53933-0200

Dear Mecquon Jones:

The Wisconsin Department of Justice (DOJ) is in receipt of your correspondence,
dated December 8, 2020, regarding your public records request to the Racine Police
Department. You asked DOJ to “bring an Action of Mandamus to compel the release of
documents related to Incident Report Number: 16-017435 and State v. Mecquon J. Jones
Case Number: 16-CF-620 and enforcement of penalties.”

The Wisconsin Public Records Law, Wis. Stat. §§ 19.31 to 19.39, authorizes requesters
to inspect or obtain copies of “records” created or maintained by an “authority.” The purpose
of the public records law is to shed light on the workings of government and the official acts
of public officers and employees. Bldg. & Constr. Trades Council v. Waunakee Cmty. Sch.
Dist., 221 Wis. 2d 575, 582, 585 N.W.2d 726 (Ct. App. 1998).

First, please note that as an individual who is currently incarcerated, your right to
request records under the public records law is limited to records that contain specific
references to yourself or your minor children and are otherwise accessible to you by law. See
Wis. Stat. § 19.32(1c) and (3). If the records you requested pertain to you or your minor
children, you may request them pursuant to the public records law. However, under the
public records law, certain information may still be redacted from the records.

Records are presumed to be open to public inspection and copying, but there are
exceptions. Wis. Stat. § 19.31. Requested records fall into one of three categories: (1) absolute
right of access; (2) absolute denial of access; and (3) right of access determined by the
balancing test. Hathaway v. Joint Sch. Dist. No. 1 of Green Bay, 116 Wis. 2d 388, 397, 342
N.W.2d 682 (1984). If neither a statute nor the common law requires disclosure or creates a
general exception to disclosure, the records custodian must decide whether the strong public
policy favoring disclosure is overcome by some even stronger public policy favoring limited
access or nondisclosure. This balancing test determines whether the presumption of openness
is overcome by another public policy concern. Hempel v. City of Baraboo, 2005 WI 120, § 4,
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284 Wis. 2d 162, 699 N.W.2d 551. If a records custodian determines that a record or part of
a record cannot be disclosed, the custodian must redact that record or part of that record. See
Wis. Stat. § 19.36(6).

You provided a copy of the City Attorney’s Office’s acknowledgement of receipt of your
public records request. This letter stated, “Please be advised that the City is currently
processing a large number of public records requests, and they are being processed in the
order that they are received.” The public records law does not require a response to a public
records request within a specific timeframe. In other words, after a request is received, there
1s no set deadline by which the authority must respond. However, the law states that upon
receipt of a public records request, the authority “shall, as soon as practicable and without
delay, either fill the request or notify the requester of the authority’s determination to deny
the request in whole or in part and the reasons therefor.” Wis. Stat. § 19.35(4)(a). A
reasonable amount of time for a response “depends on the nature of the request, the staff and
other resources available to the authority to process the request, the extent of the request,
and other related considerations.” WIREdata, Inc. v. Vill. of Sussex, 2008 WI 69, § 56, 310
Wis. 2d 397, 751 N.W.2d 736; see Journal Times v. Police & Fire Comm’rs Bd., 2015 WI 56,
9 85, 362 Wis. 2d 577, 866 N.W.2d 563 (an authority “can be swamped with public records
requests and may need a substantial period of time to respond to any given request”).

Pursuant to Wis. Stat. § 19.35(4)(b), “If an authority denies a written request in whole
or in part, the requester shall receive from the authority a written statement of the reasons
for denying the written request.” Specific policy reasons, rather than mere statements of legal
conclusion or recitation of exemptions, must be given. Pangman & Assocs. v. Zellmer,
163 Wis. 2d 1070, 1084, 473 N.W.2d 538 (Ct. App. 1991); Vill. of Butler v. Cohen, 163 Wis. 2d
819, 824-25, 472 N.W.2d 579 (Ct. App. 1991). In every written denial, the authority must also
inform the requester that “if the request for the record was made in writing, then the
determination is subject to review by mandamus under s. 19.37(1) or upon application to the
attorney general or a district attorney.” Wis. Stat. § 19.35(4)(b).

The public records law provides several remedies for a requester dissatisfied with an
authority’s response, or lack of response, to a public records request. A requester may file an
action for mandamus, with or without an attorney, asking a court to order release of the
records. See Wis. Stat. § 19.37(1)(a). To obtain a writ of mandamus, the requester must
establish four things: “(1) the petitioner has a clear legal right to the records sought; (2) the
government entity has a plain legal duty to disclose the records; (3) substantial damages
would result if the petition for mandamus was denied; and (4) the petitioner has no other
adequate remedy at law.” Watton v. Hegerty, 2008 WI 74, 9 8, 311 Wis. 2d 52, 751 N.W.2d
369.

It is important to note that the public records law states that no action for mandamus
may be commenced by an incarcerated person later than 90 days after the date the request
was denied. See Wis. Stat. § 19.37(1m). Incarcerated individuals who seek mandamus must
also exhaust their administrative remedies first before filing an action under Wis. Stat.
§ 19.37. See Wis. Stat. § 801.07(7); Moore v. Stahowiak, 212 Wis. 2d 744, 749-50, 569 N.W.2d
70 (Ct. App. 1997). For requesters who are not committed or incarcerated, an action for
mandamus arising under the public records law must be commenced within three years after
the cause of action accrues. See Wis. Stat. § 893.90(2).
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Alternatively, the requester may submit a written request for the district attorney of
the county where the record is found, or the Attorney General, to file an action for mandamus
seeking release of the requested records. Wis. Stat. § 19.37(1)(b). Along with your
correspondence, you included your request to the Racine County District Attorney asking for
a mandamus action to be filed. The Attorney General is authorized to enforce the public
records law; however, the Attorney General normally exercises this authority in cases
presenting novel issues of law that coincide with matters of statewide concern. Although you
did not specifically request the Attorney General to file an action for mandamus, nonetheless,
DOJ respectfully declines to pursue an action for mandamus on your behalf.

You may wish to contact a private attorney regarding this matter. The State Bar of
Wisconsin operates an attorney referral service. The referral service is free; however, a
private attorney may charge attorney’s fees. You may reach the service using this contact
information:

Lawyer Referral and Information Service
State Bar of Wisconsin
P.O. Box 7158
Madison, WI 53707-7158
(800) 362-9082
(608) 257-4666
http://www.wisbar.org/forpublic/ineedalawyer/pages/Iris.aspx

The Attorney General and DOJ’s Office of Open Government are committed to
increasing government openness and transparency, and DOJ endeavors to offer guidance in
these areas. DOJ offers several open government resources through its website
(https://www.doj.state.wi.us/office-open-government/office-open-government). DOJ provides
the full Wisconsin public records law and maintains a Public Records Law Compliance Guide
on its website.

DOJ appreciates your concern. We are dedicated to the work necessary to preserve
Wisconsin’s proud tradition of open government. Thank you for your correspondence.

The information provided in this letter is provided pursuant to Wis. Stat.
§ 19.39 and does not constitute an informal or formal opinion of the Attorney General
pursuant to Wis. Stat. § 165.015(1).

Sincerely,
Paul M. Ferguson
Assistant Attorney General

Office of Open Government

PMF:lah
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March 30, 2022

Lori Klonowski Cooley

Stanley, WI 54768
dlcooley@centurylink.net

Dear Lori Klonowski Cooley:

The Wisconsin Department of Justice (DOJ) is in receipt of your correspondence,
dated March 7, 2021, in which you wrote, “I would like to report a violation of open meeting
laws by the city of Stanley Common Council. I attended [t]he March 1st meeting, upon exit I
found the main entrance to the fire station (where the meetings are typically held ) to be
locked. They were unlocked when I got there, but apparently someone locked them during
the meeting.”

The Wisconsin Open Meetings Law, Wis. Stat. §§ 19.81 to 19.98, acknowledges that
the public is entitled to the fullest and most complete information regarding government
affairs as is compatible with the conduct of governmental business. Wis. Stat. § 19.81(1). To
that end, the law requires that “all meetings of all state and local governmental bodies shall
be publicly held in places reasonably accessible to members of the public and shall be open to
all citizens at all times unless otherwise expressly provided by law.” Wis. Stat. § 19.81(2).
The provisions of the open meetings law are to be construed liberally to achieve that purpose.
Wis. Stat. § 19.81(4).

Generally, a governmental body must meet in a place that provides reasonable public
access and may not systematically exclude or arbitrarily refuse admittance to an individual.
State ex rel. Badke v. Vill. Bd. Of Vill. of Greendale, 173 Wis. 2d 553, 494 N.W.2d 408 (1993).
A governmental body should ensure that the public has access to the meeting for its duration.
Whether a meeting place is reasonably accessible depends on the facts in each individual
case.

Based on the limited information provided in your correspondence, it is unclear when
the doors to the fire station became locked and what the circumstances were that led to the
doors being locked. If the doors were locked intentionally due to safety or security concerns,
the governmental body should find an alternative to ensuring both safety and security and
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public access for the duration of the meeting, perhaps by placing law enforcement or security
personnel at the door. If the doors were locked unintentionally, the governmental body should
take steps to correct the issue and prevent it from occurring again.

Under the open meetings law, the Attorney General and the district attorneys have
authority to enforce the law. Wis. Stat. § 19.97(1). Generally, the Attorney General may elect
to prosecute complaints presenting novel issues of law that coincide with matters of statewide
concern. While you did not specifically request the Attorney General to file an enforcement
action, nonetheless, we respectfully decline to file an enforcement action on your behalf.

More frequently, the district attorney of the county where the alleged violation
occurred may enforce the law. However, in order to have this authority, an individual must
file a verified complaint with the district attorney. Wis. Stat. § 19.97(1). For further
information, please the Open Meetings Law Compliance Guide and Wis. Stat. § 19.97.
Appendix B of the Open Meetings Law Compliance Guide provides a template for a verified
open meetings law complaint. If the district attorney refuses or otherwise fails to commence
an action to enforce the open meetings law within 20 days after receiving the verified
complaint, the individual may bring an action in the name of the state. Wis. Stat. § 19.97(4).
(Please note a district attorney may still commence an enforcement action even after 20 days
have passed.) Such actions by an individual must be commenced within two years after the
cause of action accrues. Wis. Stat. § 893.93(2)(a).

You may wish to contact a private attorney regarding this matter. The State Bar of
Wisconsin operates an attorney referral service. The referral service is free; however, a
private attorney may charge attorney’s fees. You may reach the service using the contact
information below:

Lawyer Referral and Information Service
State Bar of Wisconsin
P.O. Box 7158
Madison, WI 53707-7158
(800) 362-9082
(608) 257-4666
http://www.wisbar.org/forpublic/ineedalawyer/pages/Iris.aspx

The Attorney General and the Office of Open Government are committed to
increasing government openness and transparency, and DOJ endeavors to offer guidance
in these areas. DOJ offers several open government resources through its website
(https://www.doj.state.wi.us/office-open-government/office-open-government). DOdJ provides
the full Wisconsin open meetings law and maintains an Open Meetings Law Compliance
Guide on its website.

DOJ appreciates your concern. We are dedicated to the work necessary to preserve
Wisconsin’s proud tradition of open government. Thank you for your correspondence.
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The information provided in this letter is provided pursuant to Wis. Stat. § 19.98

and does not constitute an informal or formal opinion of the Attorney General pursuant to
Wis. Stat. § 165.015(1).

Sincerely,
Paul M. Ferguson

Assistant Attorney General
Office of Open Government

PMF:lah
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Cambria Mueller

Egg Harbor, WI 54209
cambriamueller@gmail.com

Dear Cambria Mueller:

The Wisconsin Department of Justice (DOJ) is in receipt of your correspondence,
dated January 8 and 19, 2021, regarding your public records request to the Joint Village and
Town of Egg Harbor Fire Commission for closed session minutes. You wrote, “The minutes
only cover the commission going into and out of closed session; there is no record of what was
discussed, or even what specifically they were discussing under the statutory exemption they
cite which every timeis . .. 19.85(1)(c).” You asked, “Does this satisfy the requirements of the
open meetings law?” You also asked, “[D]oes Wisconsin require or recommend that closed
sessions be recorded[?]”

The Wisconsin Open Meetings Law, Wis. Stat. §§ 19.81 to 19.98, acknowledges that
the public is entitled to the fullest and most complete information regarding government
affairs as is compatible with the conduct of governmental business. Wis. Stat. § 19.81(1). All
meetings of governmental bodies shall be held publicly and be open to all citizens at all times
unless otherwise expressly provided by law. Wis. Stat. § 19.81(2). The provisions of the open
meetings law are to be construed liberally to achieve that purpose. Wis. Stat. § 19.81(4).

In an effort to increase transparency, DOJ recommends that governmental bodies
keep minutes of all meetings. However, there is no requirement under the open meetings law
for a governmental body to do so. The open meetings law only requires a governmental body
to create and preserve a record of all motions and roll-call votes at its meetings. Wis. Stat.
§ 19.88(3). This requirement applies to both open and closed sessions. See De Moya
Correspondence (June 17, 2009). Written minutes are the most common method used to
comply with the requirement, but they are not the only permissible method. It can also be
satisfied if the motions and roll-call votes are recorded and preserved in some other way, such
as on a tape recording. See 1-95-89 (Nov. 13, 1989).

Thus, so long as the body creates and preserves a record of all motions and roll-call
votes, the Wis. Stat. § 19.88(3) requirement is satisfied, and the open meetings law does not
require the body to take more formal or detailed minutes of other aspects of the meeting.
Other statutes outside the open meetings law, however, may prescribe particular minute-
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taking requirements for certain governmental bodies and officials that go beyond what is
required by the open meetings law. I-20-89 (Mar. 8, 1989). See, e.g., Wis. Stat. §§ 59.23(2)(a)
(county clerk); 60.33(2)(a) (town clerk); 61.25(3) (village clerk); 62.09(11)(b) (city clerk);
62.13(5)(1) (police and fire commission); 66.1001(4)(b) (plan commission); 70.47(7)(bb) (board
of review).

Regarding closed sessions, Wis. Stat. § 19.85 lists exemptions in which meetings may
be convened in closed session. Any exemptions to open meetings are to be viewed with the
presumption of openness in mind. Such exemptions should be strictly construed. State ex rel.
Hodge v. Turtle Lake, 180 Wis. 2d 62, 71, 508 N.W.2d 603 (1993). The exemptions should be
invoked sparingly and only where necessary to protect the public interest and when holding
an open session would be incompatible with the conduct of governmental affairs. “Mere
government inconvenience is . . . no bar to the requirements of the law.” State ex rel. Lynch
v. Conta, 71 Wis. 2d 662, 678, 239 N.W.2d 313 (1976).

Every meeting must be initially convened in open session. At an open meeting, a
motion to enter into closed session must be carried by a majority vote. No motion to convene
in closed session may be adopted unless an announcement is made to those present the
nature of the business to be considered at the proposed closed session and the specific
exemption or exemptions by which the closed session is claimed to be authorized. Wis. Stat.
§ 19.85(1).

Notice of a contemplated closed session (and any motion to enter into closed session)
must contain the subject matter to be considered in closed session. Merely identifying and
quoting a statutory exemption is not sufficient. The notice or motion must contain enough
information for the public to discern whether the subject matter is authorized for closed
session. If a body intends to enter into closed session under more than one exemption, the
notice or motion should make clear which exemptions correspond to which subject matter.

Furthermore, some specificity is required since many exemptions contain more than
one reason for authorizing a closed session. For example, Wis. Stat. § 19.85(1)(c) provides an
exemption for the following: “Considering employment, promotion, compensation or
performance evaluation data of any public employee over which the governmental body has
jurisdiction or exercises responsibility.” Merely quoting the entire exemption, without
specifying the portion of the exemption under which the body intends to enter into closed
session, may not be sufficient. Only aspects of a matter that fall within a specific exemption
may be discussed in a closed session. If aspects of a matter do not properly fall within an
exemption, those aspects must be discussed in an open meeting.

Moreover, governmental officials must keep in mind that closed meeting exemptions
are restrictive, not expansive. Therefore, only aspects of a matter that fall within a specific
exemption may be discussed in a closed session. If aspects of a matter do not properly fall
within an exemption, those aspects must be discussed in an open meeting

Under the open meetings law, the Attorney General and the district attorneys have
authority to enforce the law. Wis. Stat. § 19.97(1). Generally, the Attorney General may elect
to prosecute complaints presenting novel issues of law that coincide with matters of statewide
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concern. While you did not specifically request the Attorney General to file an enforcement
action, nonetheless, we respectfully decline to file an enforcement action on your behalf.

More frequently, the district attorney of the county where the alleged violation
occurred may enforce the law. However, in order to have this authority, an individual must
file a verified complaint with the district attorney. Wis. Stat. § 19.97(1). If the district
attorney refuses or otherwise fails to commence an action to enforce the open meetings law
within 20 days after receiving the verified complaint, the individual may bring an action in
the name of the state. Wis. Stat. § 19.97(4). (Please note a district attorney may still
commence an enforcement action even after 20 days have passed.) Such actions by an
individual must be commenced within two years after the cause of action accrues. Wis. Stat.
§ 893.93(2)(a).

You may wish to contact a private attorney regarding this matter. The State Bar of
Wisconsin operates an attorney referral service. The referral service is free; however, a
private attorney may charge attorney’s fees. You may reach the service using the contact
information below:

Lawyer Referral and Information Service
State Bar of Wisconsin
P.O. Box 7158
Madison, WI 53707-7158
(800) 362-9082
(608) 257-4666
http://www.wisbar.org/forpublic/ineedalawyer/pages/Iris.aspx

The Attorney General and the Office of Open Government are committed to
increasing government openness and transparency, and DOJ endeavors to offer guidance
in these areas. DOJ offers several open government resources through its website
(https://[www.doj.state.wi.us/office-open-government/office-open-government). DOJ provides
the full Wisconsin open meetings law and maintains an Open Meetings Law Compliance
Guide on its website.

DOJ appreciates your concern. We are dedicated to the work necessary to preserve
Wisconsin’s proud tradition of open government. Thank you for your correspondence.

The information provided in this letter is provided pursuant to Wis. Stat. § 19.98
and does not constitute an informal or formal opinion of the Attorney General pursuant to
Wis. Stat. § 165.015(1).

Sincerely,

Paul M. Ferguson

Assistant Attorney General

Office of Open Government
PMF:lah
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Monica Weitkuhn
meweitkuhn@yahoo.com

Dear Monica Weitkuhn:

The Wisconsin Department of Justice (DOJ) is in receipt of your correspondence,
dated March 16, 2021, regarding your public records request to the City of West Allis. You
wrote, “[T]hey are, once again, charging such a high fee that it makes it impossible for me
(and most of the general public I'm sure) to afford the public records.” You believe the “fees
of over $70 an hour” and the “hours to locate the records” are punitive. You “would really like
some feedback from [DOJ] on this matter.”

The Wisconsin Public Records Law, Wis. Stat. §§ 19.31 to 19.39, authorizes requesters
to inspect or obtain copies of “records” created or maintained by an “authority.” The purpose
of the public records law is to shed light on the workings of government and the official acts
of public officers and employees. Bldg. & Constr. Trades Council v. Waunakee Cmty. Sch.
Dist., 221 Wis. 2d 575, 582, 585 N.W.2d 726 (Ct. App. 1998).

Under the public records law, “[A]n authority may charge a fee not exceeding the
actual, necessary, and direct costs of four specific tasks: (1) ‘reproduction and transcription’;
(2) ‘photographing and photographic processing’; (3) ‘locating’; and (4) ‘mailing or shipping.”
Milwaukee Journal Sentinel v. City of Milwaukee, 2012 WI 65, § 54, 341 Wis. 2d 607,
815 N.W.2d 367 (citation omitted) (emphasis in original). The amount of such fees may vary
depending on the authority. However, an authority may not profit from complying with public
records requests. WIREdata, Inc. v. Vill. of Sussex, 2008 WI 69, 9 103, 107, 310 Wis. 2d 397,
751 N.W.2d 736 (an authority may not profit from its response to a public records request
but may recoup all of its actual costs). An authority may choose to provide copies of a
requested record without charging fees or by reducing fees where an authority determines
that waiver or reduction of the fee is in the public interest. Wis. Stat. § 19.35(3)(e).

The law permits an authority to impose a fee for locating records if the cost is $50.00
or more. Wis. Stat. § 19.35(3)(c). An authority may require a requester prepay any such fees
if the total amount exceeds $5.00. Wis. Stat. § 19.35(3)(f). Generally, the rate for an actual,
necessary, and direct charge for staff time should be based on the pay rate of the lowest paid
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employee capable of performing the task. For more information on permissible fees, please
see the Office of Open Government Advisory: Charging Fees under the Wisconsin Public
Records Law, which was issued on August 8, 2018 and can be found on DOJ’s website
(https://www.doj.state.wi.us/news-releases/office-open-government-advisory-charging-fees-
under-wisconsin-public-records-law).

Regarding OOG’s fee advisory and DOJ’s own fee schedule, the advisory summarized
the fees permitted under the public records law, particularly copying and location fees. By
way of example, the advisory highlighted DOJ’s then-recent update to its public records fee
schedule and recommended that other authorities similarly re-evaluate their copying fees.
The advisory made clear that each authority’s actual, necessary, and direct costs of
reproduction may vary. Authorities can use DOJ’s published fee schedule as guidance and
the OOG can offer assistance to any authority in developing a methodology for determining
reproduction fees. However, the purpose of the advisory was not to mandate the fee amounts
that authorities must charge. Neither DOJ nor the attorney general has statutory authority
to do so. See Cardamone Correspondence (March 28, 2019).

The OOG also encourages authorities and requesters to maintain an open line of
communication. This helps to avoid misunderstandings between an authority and a
requester. It is also helpful in resolving issues such as those related to fees. If a requester is
concerned about potential fees, it may be helpful that he or she express such concerns in the
request. For example, a requester may ask an authority to contact the requester if the
authority anticipate fees will exceed a certain dollar amount. If the fees are anticipated to
exceed a certain dollar amount that the requester sets forth, the authority could then contact
the requester to inquire as to whether the requester desires to limit the scope or timeframe
of the request in order to reduce the cost.

Similarly, as a best practice, an authority should implement a policy in which they
notify requesters if they anticipate fees will exceed a certain amount. The authority’s
anticipated fees can be expressed in a letter requesting prepayment under Wis. Stat.
§ 19.35(3)(f) or can be communicated to the requester directly in some other way before the
request is fulfilled.

I am sending a copy of this correspondence to West Allis City Attorney Kail Decker for
awareness of this issue. I invite Attorney Decker to contact our office with any questions.

If you would like to learn more about the public records law, DOJ’s Office of Open
Government offers several open government resources through the Wisconsin DOdJ website
(https://www.doj.state.wi.us/office-open-government/office-open-government). DOdJ provides
the full Wisconsin public records law and maintains a Public Records Law Compliance Guide
on its website.

DOJ appreciates your concern. We are dedicated to the work necessary to preserve
Wisconsin’s proud tradition of open government. Thank you for your correspondence.
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The information provided in this letter is provided pursuant to Wis. Stat. § 19.39
and does not constitute an informal or formal opinion of the Attorney General pursuant to
Wis. Stat. § 165.015(1).

Sincerely,
Paul M. Ferguson

Assistant Attorney General
Office of Open Government

PMF:lah

cc: City Attorney Kail Decker (via email)
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Sharon Yoho
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Dear Sharon Yoho:

The Wisconsin Department of Justice (DOJ) is in receipt of your correspondence,
dated February 11, 2021, regarding the open meetings law. You wrote, “Our city council
signed an agreement with a group, Lakeside Forward LLC, which gives the group the right
to make decisions and recommendations regarding our city park, Lakeside Park. This task
would normally fall to our Parks Advisory Board which is subject to open meeting
regulations.” You continued, “The new management team created has been meeting weekly
for about 2 months. No agendas, no minutes, and no access for the public.” You asked if these
“meetings should have been open to the public.”

The Wisconsin Open Meetings Law, Wis. Stat. §§ 19.81 to 19.98, acknowledges that
the public is entitled to the fullest and most complete information regarding government
affairs as is compatible with the conduct of governmental business. Wis. Stat. § 19.81(1). All
meetings of governmental bodies shall be held publicly and be open to all citizens at all times
unless otherwise expressly provided by law. Wis. Stat. § 19.81(2). The provisions of the open
meetings law are to be construed liberally to achieve that purpose. Wis. Stat. § 19.81(4).

The open meetings law applies to every meeting of a governmental body. A
“governmental body” is defined as:

[A] state or local agency, board, commission, council, department
or public body corporate and politic created by constitution,
statute, ordinance, rule or order; a governmental or quasi-
governmental corporation except for the Bradley Center sports
and entertainment corporation; a local exposition district under
subch. II of ch. 229; a long-term care district under s. 46.2895;
or a formally constituted subunit of any of the foregoing, but
excludes any such body or committee or subunit of such body
which is formed for or meeting for the purpose of collective
bargaining under subch. I, IV, V, or VI of ch. 111.
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Wis. Stat. § 19.82(1). The list of entities is broad enough to include essentially any
governmental entity, regardless of what it is labeled. Purely advisory bodies are subject to
the law, even though they do not possess final decision-making power, as long as they are
created by constitution, statute, ordinance, rule, or order. See State v. Swanson, 92 Wis. 2d
310, 317, 284 N.W.2d 655 (1979). An entity that fits within the definition of governmental
body must comply with the requirements of the open meetings law.

Additionally, under the open meetings law, a “formally constituted subunit” of a
governmental body is itself a “governmental body” within the definition in Wis. Stat.
§ 19.82(1). A subunit is a separate, smaller body created by a parent body and composed
exclusively of members of the parent body. 74 Op. Att’'y Gen. 38, 40 (1985). Groups that
include both members and non-members of a parent body, however, are not “subunits” of the
parent body.

The definition of a governmental body includes a “quasi-governmental corporation”
which is not defined in the statutes. The Wisconsin Supreme Court discussed the definition
of “quasi-governmental corporation” in State v. Beaver Dam Area Development Corp.
(“BDADC”). State v. Beaver Dam Area Dev. Corp., 2008 WI 90, 312 Wis. 2d 84, 752 N.W.2d
295. In that decision, the Court held that a “quasi-governmental corporation” does not have
to be created by the government or be per se governmental, but rather is a corporation that
significantly resembles a governmental corporation in function, effect, or status. Id.
99 33-36. The Court further held that each case must be decided on its own particular facts,
under the totality of the circumstances. The Court set forth a non-exhaustive list of factors
to be examined in determining whether a particular corporation sufficiently resembles a
governmental corporation to be deemed quasi-governmental, while emphasizing that no
single factor is outcome determinative. Id. 49 7-8, 63 n.14, and 79. The factors set out by the
Court in BDADC fall into five basic categories: (1) the extent to which the private corporation
is supported by public funds; (2) whether the private corporation serves a public function and,
if so, whether it also has other, private functions; (3) whether the private corporation appears
in its public presentations to be a governmental entity; (4) the extent to which the private
corporation is subject to governmental control; and (5) the degree of access that government
bodies have to the private corporation’s records. Id. 9 62.

Based on the limited information you provided in your correspondence, DOJ cannot
properly evaluate whether Lakeside Forward LLC is a “governmental body” as defined in
Wis. Stat. § 19.82(1), including whether it is a “quasi-governmental corporation” as discussed
in the BDADC case, and, therefore, subject to the open meetings law.

If you would like to learn more about the open meetings law, DOdJ’s Office of Open
Government offers several open government resources through the Wisconsin DOJ website
(https://www.doj.state.wi.us/office-open-government/office-open-government). DOJ provides
the full Wisconsin open meetings law and maintains an Open Meetings Law Compliance
Guide on its website.

Thank you for your correspondence. We are dedicated to the work necessary to
preserve Wisconsin’s proud tradition of open government.
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The information provided in this letter is provided pursuant to Wis. Stat. § 19.98
and does not constitute an informal or formal opinion of the Attorney General pursuant to
Wis. Stat. § 165.015(1).

Sincerely,
Paul M. Ferguson
Assistant Attorney General

Office of Open Government

PMF:lah



STATE OF WISCONSIN
DEPARTMENT OF JUSTICE

Josh Kaul 17 W. Main Street

P.O. Box 7857
Madison, WI 53707-7857
www.doj.state.wi.us

Attorney General

Paul M. Ferguson

Assistant Attorney General
fergusonpm@doj.state.wi.us
608/266-1221

TTY 1-800-947-3529

FAX 608/266-2779

March 31, 2022
Mary Scott

Black Earth, WI 53515
maryanastas@gmail.com

Dear Mary Scott:

The Wisconsin Department of Justice (DOJ) 1s in receipt of your correspondence,
dated March 31, 2021, regarding your claims of “continuous violations of open meetings laws
preemptive to and during our village board meetings.” You wrote, “[T]he village board
convened for a closed session meeting . . . pursuant to Wis. Stat. 19.85(1)(c). . . . Our interim
president . . . added a topic of discussion/action without a vote to modify our agenda as
posted.” You asked that “the OOG becomes involved to direct our village government to
engage in lawful procedures to carry out our duties for the village.” In your April 12, 2021
correspondence, you wrote, “The violation of open meetings laws continues with missing
agendas/missing minutes on our website and agendas that are developed to be intentionally
misleading to negatively impact certain individuals and groups.”

The DOJ Office of Open Government (OOG) works to increase government openness
and transparency with a focus on the Wisconsin Open Meetings Law, Wis. Stat. §§ 19.81 to
19.98, and the Wisconsin Public Records Law, Wis. Stat. §§ 19.31 to 19.39. As we discussed
during our March 31, 2022 telephone conversation, while a portion of your correspondence
pertained to the open meetings law, it also discussed issues outside the scope of the OOG’s
responsibilities. As a result, we are unable to offer you assistance or insight regarding your
concerns regarding the village election and alleged harassment. We can, however, provide
you with some general information about the open meetings law that we hope you will find
helpful.

The open meetings law acknowledges that the public is entitled to the fullest and most
complete information regarding government affairs as is compatible with the conduct of
governmental business. Wis. Stat. § 19.81(1). All meetings of governmental bodies shall be
held publicly and be open to all citizens at all times unless otherwise expressly provided by
law. Wis. Stat. § 19.81(2). The provisions of the open meetings law are to be construed
liberally to achieve that purpose. Wis. Stat. § 19.81(4).

The open meetings law requires that public notice of all meetings of a governmental
body must be given by communication from the governmental body’s chief presiding officer
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or his or her designee to the following: (1) the public; (2) to news media who have filed a
written request for such notice; and (3) to the official newspaper (designated under Wis. Stat.
§§ 985.04, 985.05, and 985.06) or, if there is no such paper, to a news medium likely to give
notice in the area. Wis. Stat. § 19.84(1). In addition to these requirements, other statutes
may also set forth the type of notice required for a meeting of a governmental body.

The open meetings law also provides for the timing for releasing agendas, as well as
the level of specificity required in agenda items for open meetings, in order to provide proper
notice. Wis. Stat. § 19.84(2). Public notice of every meeting of a governmental body must be
provided at least 24 hours prior to the commencement of such a meeting. Wis. Stat. § 19.84(3).
If, for good cause, such notice is impossible or impractical, shorter notice may be given, but
in no case may the notice be less than two hours in advance of the meeting. Id. Furthermore,
the law requires separate public notice for each meeting of a governmental body at a time
and date “reasonably proximate to the time and date of the meeting.” Wis. Stat. § 19.84(4).

Every public notice of a meeting must give the time, date, place, and subject matter
of the meeting, including any contemplated closed sessions, and the notice must be in such a
form so as to reasonably apprise the public of this information. Wis. Stat. § 19.84(2). The
notice requirement gives the public information about the business to be conducted that will
alert them to the importance of the meeting, so that they can make an informed decision
whether to attend. State ex rel. Badke v. Vill. Bd. of Vill. of Greendale, 173 Wis. 2d 553, 573—
78, 494 N.W.2d 408 (1993).

Whether the notice is specific enough is determined on a case-specific basis, based on
a reasonableness standard. State ex rel. Buswell v. Tomah Area Sch. Dist., 2007 WI 71,
19 27-29, 301 Wis. 2d 178, 732 N.W.2d 804. This includes analyzing such factors as the
burden of providing more detailed notice, whether the subject is of particular public interest,
and whether it involves non-routine action that the public would be unlikely to anticipate.
Id. 4 28. There may be less need for specificity where a meeting subject occurs frequently,
because members of the public are more likely to anticipate that the meeting subject will be
addressed, but novel issues may require more specific notice. Id. 9 31.

A governmental body, when conducting a meeting, is free to discuss any aspect of any
subject identified in the public notice of that meeting, as well as issues reasonably related to
that subject, but may not address any topics that are not reasonably related to the
information in the notice. Buswell, 2007 WI 71, 4 34. There is no requirement, however, that
a governmental body must follow the agenda in the order listed on the meeting notice, unless
a particular agenda item has been noticed for a specific time. Stencil Correspondence (Mar. 6,
2008). Nor 1s a governmental body required to actually discuss every item contained in the
public notice. It is reasonable, in appropriate circumstances, for a body to cancel a previously
planned discussion or postpone it to a later date. Black Correspondence (Apr. 22, 2009);
Krueger Correspondence (Feb. 13, 2019).

Moreover, although the open meetings law governs public access to and notice of
meetings of governmental bodies, it does not dictate all procedural aspects of how bodies run
meetings. For example, the open meetings law does not specify requirements for the process
that governmental bodies use to draft or adopt meeting agendas. Further, there is no
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requirement under the open meetings law that the governmental body approve the agenda
at the beginning of each meeting, although such an action would be permissible under the
open meetings law. So long as governmental bodies follow the requirements for adequate and
timely notice to the public, the notice complies with the open meetings law.

In an effort to increase transparency, DOJ recommends that governmental bodies
keep minutes of all meetings. However, there is no requirement under the open meetings law
for a governmental body to do so. The open meetings law only requires a governmental body
to create and preserve a record of all motions and roll-call votes at its meetings. Wis. Stat.
§ 19.88(3). This requirement applies to both open and closed sessions. See De Moya
Correspondence (June 17, 2009). Written minutes are the most common method used to
comply with the requirement, but they are not the only permissible method. It can also be
satisfied if the motions and roll-call votes are recorded and preserved in some other way, such
as on a tape recording. See 1-95-89 (Nov. 13, 1989).

As long as the body creates and preserves a record of all motions and roll-call votes,
the Wis. Stat. § 19.88(3) requirement is satisfied, and the open meetings law does not require
the body to take more formal or detailed minutes of other aspects of the meeting. Other
statutes outside the open meetings law, however, may prescribe particular minute-taking
requirements for certain governmental bodies and officials that go beyond what is required
by the open meetings law. 1-20-89 (Mar. 8, 1989). See, e.g., Wis. Stat. §§ 59.23(2)(a) (county
clerk); 60.33(2)(a) (town clerk); 61.25(3) (village clerk); 62.09(11)(b) (city clerk); 62.13(5)(i)
(police and fire commission); 66.1001(4)(b) (plan commission); 70.47(7)(bb) (board of review).

Wisconsin Stat. § 19.85 lists exemptions in which meetings may be convened in closed
session. Any exemptions to open meetings are to be viewed with the presumption of openness
in mind. Such exemptions should be strictly construed. State ex rel. Hodge v. Turtle Lake,
180 Wis. 2d 62, 71, 508 N.W.2d 603 (1993). The exemptions should be invoked sparingly and
only where necessary to protect the public interest and when holding an open session would
be incompatible with the conduct of governmental affairs. “Mere government inconvenience
is . . . no bar to the requirements of the law.” State ex rel. Lynch v. Conta, 71 Wis. 2d 662,
678, 239 N.W.2d 313 (1976).

Every meeting must be initially convened in open session. At an open meeting, a
motion to enter into closed session must be carried by a majority vote. No motion to convene
in closed session may be adopted unless an announcement is made to those present the
nature of the business to be considered at the proposed closed session and the specific
exemption or exemptions by which the closed session is claimed to be authorized. Wis. Stat.
§ 19.85(1).

Notice of a contemplated closed session (and any motion to enter into closed session)
must contain the subject matter to be considered in closed session. Merely identifying and
quoting a statutory exemption is not sufficient. The notice or motion must contain enough
information for the public to discern whether the subject matter is authorized for closed
session. If a body intends to enter into closed session under more than one exemption, the
notice or motion should make clear which exemptions correspond to which subject matter.
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Furthermore, some specificity is required since many exemptions contain more than
one reason for authorizing a closed session. For example, Wis. Stat. § 19.85(1)(c) provides an
exemption for the following: “Considering employment, promotion, compensation or
performance evaluation data of any public employee over which the governmental body has
jurisdiction or exercises responsibility.” Merely quoting the entire exemption, without
specifying the portion of the exemption under which the body intends to enter into closed
session, may not be sufficient. Only aspects of a matter that fall within a specific exemption
may be discussed in a closed session. If aspects of a matter do not properly fall within an
exemption, those aspects must be discussed in an open meeting.

Moreover, governmental officials must keep in mind that closed meeting exemptions
are restrictive, not expansive. Therefore, only aspects of a matter that fall within a specific
exemption may be discussed in a closed session. If aspects of a matter do not properly fall
within an exemption, those aspects must be discussed in an open meeting.

Under the open meetings law, the Attorney General and the district attorneys have
authority to enforce the law. Wis. Stat. § 19.97(1). The Attorney General normally exercises
this authority in cases presenting novel issues of law that coincide with matters of statewide
concern. As I explained during our telephone conversation, as your matter does not appear to
present novel issues of law that coincide with matters of statewide concern, we respectfully
decline to file an enforcement action on your behalf at this time.

More frequently, the district attorney of the county where the alleged violation
occurred may enforce the law. However, in order to have this authority, an individual must
file a verified complaint with the district attorney. Wis. Stat. § 19.97(1). In your April 12,
2021 correspondence, you wrote that you also filed a complaint with the District Attorney’s
office. If the district attorney refuses or otherwise fails to commence an action to enforce the
open meetings law within 20 days after receiving the verified complaint, the individual may
bring an action in the name of the state. Wis. Stat. § 19.97(4). (Please note a district attorney
may still commence an enforcement action even after 20 days have passed.) Such actions by
an individual must be commenced within two years after the cause of action accrues. Wis.
Stat. § 893.93(2)(a).

You may wish to contact a private attorney regarding this matter. The State Bar of
Wisconsin operates an attorney referral service. The referral service is free; however, a
private attorney may charge attorney’s fees. You may reach the service using the contact
information below:

Lawyer Referral and Information Service
State Bar of Wisconsin
P.O. Box 7158
Madison, WI 53707-7158
(800) 362-9082
(608) 257-4666
http://www.wisbar.org/forpublic/ineedalawyer/pages/Iris.aspx
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The Attorney General and the Office of Open Government are committed to
increasing government openness and transparency, and DOJ endeavors to offer guidance
in these areas. DOJ offers several open government resources through its website
(https://www.doj.state.wi.us/office-open-government/office-open-government). DOJ provides
the full Wisconsin open meetings law and maintains an Open Meetings Law Compliance
Guide on its website.

DOJ appreciates your concern. We are dedicated to the work necessary to preserve
Wisconsin’s proud tradition of open government. Thank you for your correspondence.

The information provided in this letter is provided pursuant to Wis. Stat. § 19.98
and does not constitute an informal or formal opinion of the Attorney General pursuant to
Wis. Stat. § 165.015(1).

Sincerely,

Paul M. Ferguson
Assistant Attorney General
Office of Open Government

PMF:lah





