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January 9, 2023 

 
Scott Bowser 

 
Wisconsin Rapids, WI 54494 
 
Dear Scott Bowser: 
 
 The Wisconsin Department of Justice (DOJ) is in receipt of your correspondence, 
dated April 16, 2021, regarding your request to the Waushara County District Attorney’s 
Office (DA) for a copy of the “over 70-year-old case file” of Edward Gein that is “now eligible 
to be destroyed.” You asked DOJ to “contact the Waushara County District Attorney and 
have these records turned over to the Waushara County Historical Society for safe keeping 
and for public viewing.”  
 

DOJ cannot offer you legal advice or counsel concerning this issue as DOJ may be 
called upon to represent the DA. DOJ strives to provide the public with guidance on the 
interpretation of our State’s public records and open meetings statutes. However, DOJ must 
balance that role with its mandatory obligation to defend state agencies and employees in 
litigation pursuant to Wis. Stat. § 165.25(6). Where that statutory obligation is at play, DOJ 
has a conflict in providing advice on the same topic. 

 
However, I did contact the DA’s office to make them aware of your concerns, and I am 

also copying them on this letter. The DA’s office was unable to locate your request and stated 
you could reach out to them to file a public record request with their office.  
 

While DOJ is unable offer legal advice or counsel in this instance, the Attorney 
General and the Office of Open Government are committed to increasing government 
openness and transparency, and DOJ endeavors to offer guidance in these areas. DOJ offers 
several open government resources through its website (https://www.doj.state.wi.us/office-
open-government/office-open-government). DOJ provides the full Wisconsin public records 
law and maintains a Public Records Law Compliance Guide on its website. 

 
DOJ appreciates your concern. We are dedicated to the work necessary to preserve 

Wisconsin’s proud tradition of open government. Thank you for your correspondence. 
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 The information provided in this letter is provided pursuant to Wis. Stat. § 19.39  
and does not constitute an informal or formal opinion of the Attorney General pursuant to 
Wis. Stat. § 165.015(1). 
 
      Sincerely, 

      
      Jad M. Itani 
      Assistant Attorney General 
      Office of Open Government 
 
JMI:lah 
cc:  Waushara County District Attorney’s Office 
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January 9, 2023 
  
Erick Magett #137113 
New Lisbon Correctional Institution 
Post Office Box 2000 
New Lisbon, WI 53950 
 
Dear Erick Magett: 
 
 The Wisconsin Department of Justice (DOJ) is in receipt of your correspondence, 
dated April 7, 2022, regarding your public records request to the Milwaukee Police 
Department (MPD) for “all the police reports and line up photos” regarding case number 
1989CF892667. You wrote, “[M]y request was den[ied].” You asked DOJ to “please help [you] 
in obtaining these documents.”  
 
 The information provided in your correspondence is insufficient for DOJ to evaluate 
your matter. However, DOJ is providing you with information regarding the public records 
law that you may find helpful. 

 
The Wisconsin Public Records Law, Wis. Stat. §§ 19.31 to 19.39, authorizes requesters 

to inspect or obtain copies of “records” created or maintained by an “authority.” The purpose 
of the public records law is to shed light on the workings of government and the official acts 
of public officers and employees. Bldg. & Constr. Trades Council v. Waunakee Cmty. Sch. 
Dist., 221 Wis. 2d 575, 582, 585 N.W.2d 726 (Ct. App. 1998). 
 

First, please note that as an individual who is currently incarcerated, your right to 
request records under the public records law is limited to records that contain specific 
references to yourself and are otherwise accessible to you by law. See Wis. Stat. § 19.32(1c) 
and (3). If the records you requested pertain to you or your minor children, you may request 
them pursuant to the public records law. However, under the public records law, certain 
information may still be redacted from the records. 
 

Records are presumed to be open to public inspection and copying, but there are 
exceptions. Wis. Stat. § 19.31. Requested records fall into one of three categories: (1) absolute 
right of access; (2) absolute denial of access; and (3) right of access determined by the 
balancing test. Hathaway v. Joint Sch. Dist. No. 1 of Green Bay, 116 Wis. 2d 388, 397, 342 
N.W.2d 682 (1984). If neither a statute nor the common law requires disclosure or creates a 
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general exception to disclosure, the records custodian must decide whether the strong public 
policy favoring disclosure is overcome by some even stronger public policy favoring limited 
access or nondisclosure. This balancing test determines whether the presumption of openness 
is overcome by another public policy concern. Hempel v. City of Baraboo, 2005 WI 120, ¶ 4, 
284 Wis. 2d 162, 699 N.W.2d 551. If a records custodian determines that a record or part of 
a record cannot be disclosed, the custodian must redact that record or part of that record. See 
Wis. Stat. § 19.36(6). 

 
Pursuant to Wis. Stat. § 19.35(4)(b), “[i]f an authority denies a written request in 

whole or in part, the requester shall receive from the authority a written statement of the 
reasons for denying the written request.” Specific policy reasons, rather than mere 
statements of legal conclusion or recitation of exemptions, must be given. Pangman & Assocs. 
v. Zellmer, 163 Wis. 2d 1070, 1084, 473 N.W.2d 538 (Ct. App. 1991); Vill. of Butler v. Cohen, 
163 Wis. 2d 819, 824-25, 472 N.W.2d 579 (Ct. App. 1991). In every written denial, the 
authority must also inform the requester that “if the request for the record was made in 
writing, then the determination is subject to review by mandamus under s. 19.37(1) or upon 
application to the attorney general or a district attorney.” Wis. Stat. § 19.35(4)(b). 

 
The public records law provides several remedies for a requester dissatisfied with an 

authority’s response, or lack of response, to a public records request. A requester may file an 
action for mandamus, with or without an attorney, asking a court to order release of the 
records. See Wis. Stat. § 19.37(1)(a). To obtain a writ of mandamus, the requester must 
establish four things: “(1) the petitioner has a clear legal right to the records sought; (2) the 
government entity has a plain legal duty to disclose the records; (3) substantial damages 
would result if the petition for mandamus was denied; and (4) the petitioner has no other 
adequate remedy at law.” Watton v. Hegerty, 2008 WI 74, ¶ 8, 311 Wis. 2d 52, 751 N.W.2d 
369. 

 
It is important to note that the public records law states that no action for mandamus 

may be commenced by an incarcerated person later than 90 days after the date the request 
was denied. See Wis. Stat. § 19.37(1m). Incarcerated individuals who seek mandamus must 
also exhaust their administrative remedies first before filing an action under Wis. Stat.  
§ 19.37. See Wis. Stat. § 801.07(7); Moore v. Stahowiak, 212 Wis. 2d 744, 749-50, 569 N.W.2d 
70 (Ct. App. 1997). For requesters who are not committed or incarcerated, an action for 
mandamus arising under the public records law must be commenced within three years after 
the cause of action accrues. See Wis. Stat. § 893.90(2). 
 

Alternatively, the requester may submit a written request for the district attorney of 
the county where the record is found, or the Attorney General, to file an action for mandamus 
seeking release of the requested records. Wis. Stat. § 19.37(1)(b). The Attorney General is 
authorized to enforce the public records law; however, the Attorney General normally 
exercises this authority in cases presenting novel issues of law that coincide with matters of 
statewide concern. Although you did not specifically request the Attorney General to file an 
action for mandamus, nonetheless, DOJ respectfully declines to pursue an action for 
mandamus on your behalf. 

 
You may wish to contact a private attorney regarding this matter. The State Bar of 

Wisconsin operates an attorney referral service. The referral service is free; however, a 
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private attorney may charge attorney’s fees. You may reach the service using this contact 
information: 
 

Lawyer Referral and Information Service 
State Bar of Wisconsin 

P.O. Box 7158 
Madison, WI 53707-7158 

(800) 362-9082 
(608) 257-4666 

http://www.wisbar.org/forpublic/ineedalawyer/pages/lris.aspx 
 
The Attorney General and DOJ’s Office of Open Government are committed to 

increasing government openness and transparency, and DOJ endeavors to offer guidance in 
these areas. DOJ offers several open government resources through its website 
(https://www.doj.state.wi.us/office-open-government/office-open-government). DOJ provides 
the full Wisconsin public records law and maintains a Public Records Law Compliance Guide 
on its website. 
 

DOJ appreciates your concern. We are dedicated to the work necessary to preserve 
Wisconsin’s proud tradition of open government. Thank you for your correspondence. 

 
The information provided in this letter is provided pursuant to Wis. Stat.  

§ 19.39 and does not constitute an informal or formal opinion of the Attorney General 
pursuant to Wis. Stat. § 165.015(1). 

 
      Sincerely, 

      
      Jad M. Itani 
      Assistant Attorney General 
      Office of Open Government 
 
JMI:lah 
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January 9, 2023 

 

Tim Moen 

tim.moen@priority1inc.net 

 

Dear Tim Moen: 

 

 The Wisconsin Department of Justice (DOJ) is in receipt of your correspondence, 

dated March 15, 2022, regarding your public records request to the Marshfield “School Board 

and School District Superintendent.” You wrote, “I have requested the emails on three 

occasions after I was told over the phone by Dr. Ryan Christianson that emails do exist and 

it is his belief that those emails are NOT public records but simply a Human Resources issue.” 

Regarding your request for records regarding an incident “in the halls of our school” you 

wrote, “We have been instructed that emails were generated between the Marshfield High 

School, [t]he Marshfield School District, the Marshfield School Board, and the Marshfield 

Police Department. [O]nce again, after several attempts to obtain these public records, the 

answer given to us is that ‘no records maintained by the district are responsive to your 

request.’” You believe these records have “been destroyed.” You wrote, “We need help with 

these records requested being honored.”  

 

The DOJ Office of Open Government (OOG) works to increase government openness 

and transparency with a focus on the Wisconsin Open Meetings Law, Wis. Stat. §§ 19.81 to 

19.98, and the Wisconsin Public Records Law, Wis. Stat. §§ 19.31 to 19.39. While a portion of 

your correspondence pertained to the public records law and open meetings law, it also 

discussed a matter outside the scope of the OOG’s responsibilities. As a result, we are unable 

to offer you assistance or insight regarding issues outside this scope. We can, however, 

provide you with some general information about the public records law that we hope you 

will find helpful. 

 

The public records law authorizes requesters to inspect or obtain copies of “records” 

created or maintained by an “authority.” The purpose of the public records law is to shed light 

on the workings of government and the official acts of public officers and employees. Bldg. & 

Constr. Trades Council v. Waunakee Cmty. Sch. Dist., 221 Wis. 2d 575, 582, 585 N.W.2d 726 

(Ct. App. 1998). 

 

The public records law defines a “record” as any material on which written, drawn, 

printed, spoken, visual, or electromagnetic information or electronically generated or stored 

data is recorded or preserved, regardless of physical form or characteristics, which has been 

created or is being kept by an authority. Wis. Stat. § 19.32(2). This definition encompasses 
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electronic records and communications, including emails. Emails sent or received on an 

authority’s computer system are records, as are emails conducting government business sent 

or received on the personal email account by an authority’s officer or employee.  

 

Records are presumed to be open to public inspection and copying, but there are 

exceptions. Wis. Stat. § 19.31. Requested records fall into one of three categories: (1) absolute 

right of access; (2) absolute denial of access; and (3) right of access determined by the 

balancing test. Hathaway v. Joint Sch. Dist. No. 1 of Green Bay, 116 Wis. 2d 388, 397, 342 

N.W.2d 682 (1984). If neither a statute nor the common law requires disclosure or creates a 

general exception to disclosure, the records custodian must decide whether the strong public 

policy favoring disclosure is overcome by some even stronger public policy favoring limited 

access or nondisclosure. This balancing test determines whether the presumption of openness 

is overcome by another public policy concern. Hempel v. City of Baraboo, 2005 WI 120, ¶ 4, 

284 Wis. 2d 162, 699 N.W.2d 551. If a records custodian determines that a record or part of 

a record cannot be disclosed, the custodian must redact that record or part of that record. See 

Wis. Stat. § 19.36(6). 

 

Pursuant to Wis. Stat. § 19.35(4)(b), “[i]f an authority denies a written request in 

whole or in part, the requester shall receive from the authority a written statement of the 

reasons for denying the written request.” Specific policy reasons, rather than mere 

statements of legal conclusion or recitation of exemptions, must be given. Pangman & Assocs. 

v. Zellmer, 163 Wis. 2d 1070, 1084, 473 N.W.2d 538 (Ct. App. 1991); Vill. of Butler v. Cohen, 

163 Wis. 2d 819, 824-25, 472 N.W.2d 579 (Ct. App. 1991). In every written denial, the 

authority must also inform the requester that “if the request for the record was made in 

writing, then the determination is subject to review by mandamus under s. 19.37(1) or upon 

application to the attorney general or a district attorney.” Wis. Stat. § 19.35(4)(b). 

 

Records retention is a subject that is generally related to, but different from, the access 

requirements imposed by the public records law. The public records law only addresses how 

long an authority must keep its records once an authority receives a public records request. 

Although the public records law addresses the duty to disclose records, it is not a means of 

enforcing the duty to retain records, except for the period after a request for particular records 

is submitted. See State ex rel. Gehl v. Connors, 2007 WI App 238, ¶ 15 n.4 (citing Wis. Stat. 

§ 19.35(5)) (citation omitted). When a requester submits a public records request, the 

authority is obligated to preserve the requested records until after the request is granted or 

until at least 60 days after the request is denied (90 days if the requester is a committed or 

incarcerated person). Other retention periods apply if an authority receives written notice 

that the requester has commenced a mandamus action (an action to enforce the public records 

law). 

 

Other than this, the public records law does not address how long an authority  

must keep its records, and the public records law cannot be used to address an authority’s 

alleged failure to retain records required to be kept under other laws. Instead, record 

retention is governed by other statutes. Specifically, Wisconsin Stat. § 16.61 addresses the 

retention of records for state agencies, and Wisconsin Stat. § 19.21 deals with record retention 

for local government entities. The general statutory requirements for record retention apply 

equally to electronic records. Most often, record retention schedules, created in accordance 

with these statutes, govern how long an authority must keep its records and what it must do 
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with them after the retention period ends. The Wisconsin Public Records Board’s website, 

http://publicrecordsboard.wi.gov/, has additional information on record retention. 

 

The public records law provides several remedies for a requester dissatisfied with an 

authority’s response, or lack of response, to a public records request. A requester may file an 

action for mandamus, with or without an attorney, asking a court to order release of the 

records. Wis. Stat. § 19.37(1)(a). To obtain a writ of mandamus, the requester must establish 

four things: “(1) the petitioner has a clear legal right to the records sought; (2) the government 

entity has a plain legal duty to disclose the records; (3) substantial damages would result if 

the petition for mandamus was denied; and (4) the petitioner has no other adequate remedy 

at law.” Watton v. Hegerty, 2008 WI 74, ¶ 8, 311 Wis. 2d 52, 751 N.W.2d 369. 

 

Alternatively, the requester may submit a written request for the district attorney of 

the county where the record is found, or the Attorney General, to file an action for mandamus 

seeking release of the requested records. Wis. Stat. § 19.37(1)(b). The Attorney General is 

authorized to enforce the public records law; however, the Attorney General normally 

exercises this authority in cases presenting novel issues of law that coincide with matters of 

statewide concern. Although you did not specifically request the Attorney General to file an 

action for mandamus, nonetheless, we respectfully decline to pursue an action for mandamus 

on your behalf.  

 

However, I did contact the Marshfield School District and spoke to the Superintendent 

and made him aware of your concerns, and I am also copying him on this letter. The 

Superintendent stated that there were no responsive records to your request.  

 

You may wish to contact a private attorney regarding your matter. The State Bar of 

Wisconsin operates an attorney referral service. The referral service is free; however, a 

private attorney may charge attorney’s fees. You may reach the service using the contact 

information below: 

 

Lawyer Referral and Information Service 

State Bar of Wisconsin 

P.O. Box 7158 

Madison, WI 53707-7158 

(800) 362-9082 

(608) 257-4666 

http://www.wisbar.org/forpublic/ineedalawyer/pages/lris.aspx 

 

The Attorney General and the Office of Open Government are committed to  

increasing government openness and transparency, and DOJ endeavors to offer guidance  

in these areas. DOJ offers several open government resources through its website 

(https://www.doj.state.wi.us/office-open-government/office-open-government). DOJ provides 

the full Wisconsin public records law and maintains a Public Records Law Compliance Guide 

on its website. 

 

DOJ appreciates your concern. We are dedicated to the work necessary to preserve 

Wisconsin’s proud tradition of open government. Thank you for your correspondence. 
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The information provided in this letter is provided pursuant to Wis. Stat. § 19.39  

and does not constitute an informal or formal opinion of the Attorney General pursuant to 

Wis. Stat. § 165.015(1). 

 

      Sincerely, 

       
      Jad M. Itani 

      Assistant Attorney General 

      Office of Open Government 

 

JMI:lah 

 

cc:  Ryan Christianson, Superintendent, Marshfield School District  
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January 18, 2023 

 

Joseph Rice 

jarice@aol.com 

 

Dear Joseph Rice: 

 

 The Wisconsin Department of Justice (DOJ) is in receipt of your correspondence, 

dated December 20, 2022, in which you requested “that DOJ review this languishing Open 

Records Request and properly advise DHS of their obligations under W[i]sconsin law.” 

 

DOJ cannot offer you legal advice or counsel concerning this issue as DOJ may be 

called upon to represent the Wisconsin Department of Health Services. DOJ strives to 

provide the public with guidance on the interpretation of our State’s public records and open 

meetings statutes. However, DOJ must balance that role with its mandatory obligation to 

defend state agencies and employees in litigation pursuant to Wis. Stat. § 165.25(6). Where 

that statutory obligation is at play, DOJ has a conflict in providing advice on the same topic. 

 

However, I did contact DHS to make them aware of your concerns, and I am also 

copying them on this letter.  

 

The Wisconsin Public Records Law, Wis. Stat. §§ 19.31 to 19.39, authorizes requesters 

to inspect or obtain copies of “records” created or maintained by an “authority.” The purpose 

of the public records law is to shed light on the workings of government and the official acts 

of public officers and employees. Bldg. & Constr. Trades Council v. Waunakee Cmty. Sch. 

Dist., 221 Wis. 2d 575, 582, 585 N.W.2d 726 (Ct. App. 1998). 

 

While DOJ is unable offer legal advice or counsel in this instance, the  

Attorney General and DOJ’s Office of Open Government (OOG) are committed to  

increasing government openness and transparency, and DOJ endeavors to offer guidance in 

these areas. DOJ offers several open government resources through its website 

(https://www.doj.state.wi.us/office-open-government/office-open-government). DOJ provides 

the full Wisconsin public records law and maintains a Public Records Law Compliance Guide 

on its website. 

 

DOJ appreciates your concern. We are dedicated to the work necessary to preserve 

Wisconsin’s proud tradition of open government. Thank you for your correspondence. 
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 The information provided in this letter is provided pursuant to Wis. Stat. § 19.39  

and does not constitute an informal or formal opinion of the Attorney General pursuant to 

Wis. Stat. § 165.015(1). 

 

      Sincerely, 

      
      Jad M. Itani 

      Assistant Attorney General 

      Office of Open Government 

 

JMI:lah 

 

cc:  Wisconsin Department of Health Services Division of Quality Assurance 
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January 18, 2023 

 

Sandy Schweiger 

sschweiger@mwt.net 

 

Dear Sandy Schweiger: 

 

 The Wisconsin Department of Justice (DOJ) is in receipt of your correspondence, 

dated December 21, 2022, regarding the “current board of the Town of Clinton in Vernon 

County.” You wrote, “Multiple meetings are being conducted each month with minimal notice 

beforehand, often scheduled at hours residents are unable to attend; even though meetings 

may be scheduled 24 hours in advance this has been discouraged at all the training sessions 

we have attended.” You wrote, “Any assistance you could provide would be most appreciated.” 

 

The DOJ Office of Open Government (OOG) works to increase government openness 

and transparency with a focus on the Wisconsin Open Meetings Law, Wis. Stat. §§ 19.81 to 

19.98, and the Wisconsin Public Records Law, Wis. Stat. §§ 19.31 to 19.39. While a portion of 

your correspondence pertained to the open meetings law, some of the subject matter is outside 

the scope of the OOG’s responsibilities. As a result, we are unable to offer you assistance or 

insight regarding your concerns outside the OOG’s scope. The portion of your correspondence 

outside the OOG’s scope has been forward elsewhere within DOJ for review and response. 

 

The open meetings law acknowledges that the public is entitled to the fullest and most 

complete information regarding government affairs as is compatible with the conduct of 

governmental business. Wis. Stat. § 19.81(1). All meetings of governmental bodies shall be 

held publicly and be open to all citizens at all times unless otherwise expressly provided by 

law. Wis. Stat. § 19.81(2). The provisions of the open meetings law are to be construed 

liberally to achieve that purpose. Wis. Stat. § 19.81(4). 

 

The open meetings law requires that public notice of all meetings of a governmental 

body must be given by communication from the governmental body’s chief presiding officer 

or his or her designee to the following: (1) the public; (2) to news media who have filed a 

written request for such notice; and (3) to the official newspaper (designated under Wis. Stat. 

§§ 985.04, 985.05, and 985.06) or, if there is no such paper, to a news medium likely to give 

notice in the area. Wis. Stat. § 19.84(1). In addition to these requirements, other statutes 

may also set forth the type of notice required for a meeting of a governmental body. 
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Public notice of every meeting of a governmental body must be provided at least  

24 hours prior to the commencement of such a meeting. Wis. Stat. § 19.84(3). If, for good 

cause, such notice is impossible or impractical, shorter notice may be given, but in no case 

may the notice be less than two hours in advance of the meeting. Id. Furthermore, the law 

requires separate public notice for each meeting of a governmental body at a time and date 

“reasonably proximate to the time and date of the meeting.” Wis. Stat. § 19.84(4).  

 

 Every public notice of a meeting must give the time, date, place and subject matter of 

the meeting, and the notice must be in such a form so as to reasonably apprise the public of 

this information. Wis. Stat. § 19.84(2). The notice requirement gives the public information 

about the business to be conducted that will alert them to the importance of the meeting, so 

that they can make an informed decision whether to attend. State ex rel. Badke v. Vill. Bd. of 

Vill. of Greendale, 173 Wis. 2d 553, 573–78, 494 N.W.2d 408 (1993). 

  

 Whether the notice is specific enough is determined on a case-specific basis, based on 

a reasonableness standard. State ex rel. Buswell v. Tomah Area Sch. Dist., 2007 WI 71,  

¶¶ 27–29, 301 Wis. 2d 178, 732 N.W.2d 804. This includes analyzing such factors as the 

burden of providing more detailed notice, whether the subject is of particular public interest, 

and whether it involves non-routine action that the public would be unlikely to anticipate. 

Id. ¶ 28. There may be less need for specificity where a meeting subject occurs frequently, 

because members of the public are more likely to anticipate that the meeting subject will be 

addressed, but novel issues may require more specific notice. Id. ¶ 31.  

 

A governmental body, when conducting a meeting, is free to discuss any aspect of any 

subject identified in the public notice of that meeting, as well as issues reasonably related to 

that subject, but may not address any topics that are not reasonably related to the 

information in the notice. Buswell, 2007 WI 71, ¶ 34. There is no requirement, however, that 

a governmental body must follow the agenda in the order listed on the meeting notice, unless 

a particular agenda item has been noticed for a specific time. Stencil Correspondence  

(Mar. 6, 2008). Nor is a governmental body required to actually discuss every item contained 

in the public notice. It is reasonable, in appropriate circumstances, for a body to cancel a 

previously planned discussion or postpone it to a later date. Black Correspondence  

(Apr. 22, 2009); Krueger Correspondence (Feb. 13, 2019).  

 

Under the open meetings law, the Attorney General and the district attorneys have 

authority to enforce the law. Wis. Stat. § 19.97(1). Generally, the Attorney General may elect 

to prosecute complaints presenting novel issues of law that coincide with matters of statewide 

concern. While you did not specifically request the Attorney General to file an enforcement 

action, nonetheless, we respectfully decline to file an enforcement action on your behalf.  

 

More frequently, the district attorney of the county where the alleged violation 

occurred may enforce the law. However, in order to have this authority, an individual must 

file a verified complaint with the district attorney. Wis. Stat. § 19.97(1). If the district 

attorney refuses or otherwise fails to commence an action to enforce the open meetings law 

within 20 days after receiving the verified complaint, the individual may bring an action in 

the name of the state. Wis. Stat. § 19.97(4). (Please note a district attorney may still 

commence an enforcement action even after 20 days have passed.) Such actions by an 
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individual must be commenced within two years after the cause of action accrues. Wis. Stat. 

§ 893.93(2)(a).  

 

You may wish to contact a private attorney regarding this matter. The State Bar of 

Wisconsin operates an attorney referral service. The referral service is free; however, a 

private attorney may charge attorney’s fees. You may reach the service using the contact 

information below: 

 

Lawyer Referral and Information Service 

State Bar of Wisconsin 

P.O. Box 7158 

Madison, WI 53707-7158 

(800) 362-9082 

(608) 257-4666 

http://www.wisbar.org/forpublic/ineedalawyer/pages/lris.aspx 

 

The Attorney General and the Office of Open Government are committed to  

increasing government openness and transparency, and DOJ endeavors to offer guidance  

in these areas. DOJ offers several open government resources through its website 

(https://www.doj.state.wi.us/office-open-government/office-open-government). DOJ provides 

the full Wisconsin open meetings law and maintains an Open Meetings Law Compliance 

Guide on its website. 

 

DOJ appreciates your concern. We are dedicated to the work necessary to preserve 

Wisconsin’s proud tradition of open government. Thank you for your correspondence. 

 

 The information provided in this letter is provided pursuant to Wis. Stat. § 19.98  

and does not constitute an informal or formal opinion of the Attorney General pursuant to 

Wis. Stat. § 165.015(1). 

 

      Sincerely, 

      
      Jad M. Itani 

      Assistant Attorney General 

      Office of Open Government 

 

JMI:lah 
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Jake Duller 

jakeduller1@gmail.com 

 

Dear Jake Duller:  

 

 The Wisconsin Department of Justice (DOJ) is in receipt of your correspondence, 

dated May 23, 2022, in which you wrote, “I have requested to receive several open records 

that highlight, show, and prove discrimination I was subjected to while employed through 

Walworth County. Some of which I have received. . . . I have not received any of the facts, 

evidence, reports, or statements to support any of the dispositions, which I have requested 

on several occasions.” You “respectfully request access to all records [you] have been 

previously denied . . . that has been used in all disciplinary proceedings.” You attached the 

denial letter you received from Walworth County and your request for mandamus to the 

Walworth County District Attorney which we have reviewed.  

 

The DOJ Office of Open Government (OOG) works to increase government openness 

and transparency with a focus on the Wisconsin Open Meetings Law, Wis. Stat. §§ 19.81 to 

19.98, and the Wisconsin Public Records Law, Wis. Stat. §§ 19.31 to 19.39. While a portion of 

your correspondence pertained to the public records law, it also discussed matters outside 

the scope of the OOG’s responsibilities. As a result, we are unable to offer you assistance or 

insight regarding those matters outside the OOG’s scope. We can, however, provide you with 

some general information about the public records law that we hope you will find helpful. 

 

The public records law authorizes requesters to inspect or obtain copies of “records” 

created or maintained by an “authority.” The purpose of the public records law is to shed light 

on the workings of government and the official acts of public officers and employees. Bldg. & 

Constr. Trades Council v. Waunakee Cmty. Sch. Dist., 221 Wis. 2d 575, 582, 585 N.W.2d 726 

(Ct. App. 1998). 

 

Records are presumed to be open to public inspection and copying, but there are 

exceptions. Wis. Stat. § 19.31. Requested records fall into one of three categories: (1) absolute 

right of access; (2) absolute denial of access; and (3) right of access determined by the 

balancing test. Hathaway v. Joint Sch. Dist. No. 1 of Green Bay, 116 Wis. 2d 388, 397, 342 

N.W.2d 682 (1984). If neither a statute nor the common law requires disclosure or creates a 

general exception to disclosure, the records custodian must decide whether the strong public 

policy favoring disclosure is overcome by some even stronger public policy favoring limited 

access or nondisclosure. This balancing test determines whether the presumption of openness 
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is overcome by another public policy concern. Hempel v. City of Baraboo, 2005 WI 120, ¶ 4, 

284 Wis. 2d 162, 699 N.W.2d 551. If a records custodian determines that a record or part of 

a record cannot be disclosed, the custodian must redact that record or part of that record. See 

Wis. Stat. § 19.36(6). 

 

DOJ has insufficient information as to whether there is pending litigation between 

you and Walworth County Sheriff’s Office. In the denial you provided, it states, “such records 

were collected and maintained in connection with a complaint, investigation or other 

circumstances that my lead to an enforcement action, administrative proceeding, arbitration 

proceeding or court proceeding.” The letter also states that “you have appealed a discipline 

from July 9, 2021” and that a hearing has been scheduled. If there is pending litigation, the 

below information may also provide you additional insight.  

 

Information related to a current investigation of possible employee criminal conduct 

or misconduct connected to employment prior to the disposition of the investigation is exempt 

from disclosure by the public records statutes. Wis. Stat. § 19.36(10)(b). An “investigation” 

reaches its final “disposition” when the public employer has completed the investigation, and 

acts to impose discipline. A post-investigation grievance filed pursuant to a collective 

bargaining agreement does not extend the “investigation” for purposes of the statute. See 

Local 2489, AFSCME, AFL-CIO v. Rock Cty., 2004 WI App 210, ¶¶ 12, 15, 277 Wis. 2d 208, 

689 N.W.2d 644; Zellner v. Cedarburg Sch. Dist. (“Zellner I”), 2007 WI 53, ¶¶ 33–38, 300  

Wis. 2d 290, 731 N.W.2d 240. This exception codifies common law standards and continues 

the tradition of keeping records related to misconduct investigations closed while those 

investigations are ongoing but, providing public oversight over the investigations after they 

have concluded. Kroeplin v. Wis. Dep’t of Nat. Res., 2006 WI App 227, ¶ 31, 297 Wis. 2d 254, 

725 N.W.2d 286; see also Hagen v. Bd. of Regents of Univ. of Wis. Sys., 2018 WI App 43,  

¶¶ 6–9, 383 Wis. 2d 567, 916 N.W.2d 198. 

 

If an authority denies a written request, in whole or in part, the authority must 

provide a written statement of the reasons for such a denial and inform the requester that 

the determination is subject to review by mandamus under Wis. Stat. § 19.37(1) or upon 

application to the attorney general or a district attorney. See Wis. Stat. § 19.35(4)(b). 
 

The public records law provides several remedies for a requester dissatisfied with an 

authority’s response, or lack of response, to a public records request. A requester may file an 

action for mandamus, with or without an attorney, asking a court to order release of the 

records. Wis. Stat. § 19.37(1)(a). 

 

Alternatively, the requester may submit a written request for the district attorney of 

the county where the record is found, or the Attorney General, to file an action for mandamus 

seeking release of the requested records. Wis. Stat. § 19.37(1)(b). The Attorney General is 

authorized to enforce the public records law; however, the Attorney General normally 

exercises this authority in cases presenting novel issues of law that coincide with matters of 

statewide concern. As your matter does not appear to present novel issues of law that coincide 

with matters of statewide concern, DOJ respectfully declines to pursue an action for 

mandamus on your behalf. 
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You may also wish to contact a private attorney regarding this matter. The State Bar 

of Wisconsin operates an attorney referral service. The referral service is free; however, a 

private attorney may charge attorney’s fees. You may reach the service using the contact 

information below: 

 

Lawyer Referral and Information Service 

State Bar of Wisconsin 

P.O. Box 7158 

Madison, WI 53707-7158 

(800) 362-9082 

(608) 257-4666 

http://www.wisbar.org/forpublic/ineedalawyer/pages/lris.aspx 

 

The Attorney General and the Office of Open Government are committed to  

increasing government openness and transparency, and DOJ endeavors to offer guidance  

in these areas. DOJ offers several open government resources through its website 

(https://www.doj.state.wi.us/office-open-government/office-open-government). DOJ provides 

the full Wisconsin public records law and maintains a Public Records Law Compliance Guide 

on its website. 

 

DOJ appreciates your concern. We are dedicated to the work necessary to preserve 

Wisconsin’s proud tradition of open government. Thank you for your correspondence. 

 

The information provided in this letter is provided pursuant to Wis. Stat. § 19.39  

and does not constitute an informal or formal opinion of the Attorney General pursuant to 

Wis. Stat. § 165.015(1). 

 

      Sincerely, 

      
      Jad M. Itani 

      Assistant Attorney General 

      Office of Open Government 

 

JMI:lah 
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Chris Johnson 

cwjswag@gmail.com 

 

Dear Chris Johnson: 

 

 The Wisconsin Department of Justice (DOJ) is in receipt of your correspondence, 

dated February 4, 2022, in which you wrote, “I need to speak to someone about the town of 

Glenmore (my town) violating the open records laws regarding town board meetings. This 

has been an ongoing issue, been reported to the town chair numerous times, and has been 

ignored. This is a Class H or I Felony, and I feel it should be taken seriously.”  

 

 The DOJ Office of Open Government (OOG) works to increase government openness 

and transparency with a focus on the Wisconsin Open Meetings Law, Wis. Stat. §§ 19.81 to 

19.98, and the Wisconsin Public Records Law, Wis. Stat. §§ 19.31 to 19.39. While a portion of 

your correspondence pertained to the public records law, it also discussed a matter outside 

the scope of the OOG’s responsibilities. As a result, we are unable to offer you assistance or 

insight regarding your reference to matters outside the OOG’s scope. We can, however, 

provide you with some general information about the public records law that we hope you 

will find helpful. 

 

The public records law authorizes requesters to inspect or obtain copies of “records” 

created or maintained by an “authority.” The purpose of the public records law is to shed light 

on the workings of government and the official acts of public officers and employees. Bldg. & 

Constr. Trades Council v. Waunakee Cmty. Sch. Dist., 221 Wis. 2d 575, 582, 585 N.W.2d 726 

(Ct. App. 1998). 

 

Records are presumed to be open to public inspection and copying, but there are 

exceptions. Wis. Stat. § 19.31. Requested records fall into one of three categories: (1) absolute 

right of access; (2) absolute denial of access; and (3) right of access determined by the 

balancing test. Hathaway v. Joint Sch. Dist. No. 1 of Green Bay, 116 Wis. 2d 388, 397, 

342 N.W.2d 682 (1984). If neither a statute nor the common law requires disclosure or creates 

a general exception to disclosure, the records custodian must decide whether the strong 

public policy favoring disclosure is overcome by some even stronger public policy favoring 

limited access or nondisclosure. This balancing test, determines whether the presumption of 

openness is overcome by another public policy concern. Hempel v. City of Baraboo, 2005 WI 

120, ¶ 4, 284 Wis. 2d 162, 699 N.W.2d 551. If a records custodian determines that a record or 
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part of a record cannot be disclosed, the custodian must redact that record or part of that 

record. See Wis. Stat. § 19.36(6). 

 

In your correspondence, you did not provide details regarding any specific allegations 

of “open records laws” violations therefore, DOJ has insufficient information to evaluate your 

concerns. However, we hope you find the information provided helpful. If you would like to 

learn more about the public records law, DOJ’s Office of Open Government offers several 

open government resources through the Wisconsin DOJ website 

(https://www.doj.state.wi.us/office-open-government/office-open-government). DOJ provides 

the full Wisconsin Public Records Law, Wis. Stat. §§ 19.31 to 19.39, and maintains a Public 

Records Law Compliance Guide.  

 

The Attorney General and DOJ’s Office of Open Government are committed to 

increasing government openness and transparency, and we are dedicated to the work 

necessary to preserve Wisconsin’s proud tradition of open government. If you have additional 

questions, please contact the Office of Open Government’s Public Records Open Meetings 

(PROM) Help Line at (608) 267-2220. Thank you for your correspondence. 

 

The information provided in this letter is provided pursuant to Wis. Stat. § 19.98  

and does not constitute an informal or formal opinion of the Attorney General pursuant to 

Wis. Stat. § 165.015(1). 

 

      Sincerely,  

  
      Jad M. Itani 

      Assistant Attorney General 

      Office of Open Government 

 

JMI:lah 
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Carl Madsen 

Runebuz@AOL.com 

 

Dear Carl Madsen: 

 

The Wisconsin Department of Justice (DOJ) is in receipt of your correspondence, 

dated February 9, 2022, in which you asked, “Since March 20, 2020, has any additional 

guidance been provided by the AG’s office on open meetings law regarding open meetings 

conducted remotely?” You are “concerned that the Town of Liberty Grove has accommodated 

remote meetings on the very fringe of compliance with the statutory requirements for 

agendas that don’t require a decoder ring, and remote Zoom audio/video meetings where only 

an audio recording (complete with hand raising for votes) is available.” 

 

DOJ’s Office of Open Government (OOG) issued additional guidance regarding remote 

meetings on March 15, 2021, which can be found here: https://www.doj.state.wi.us/office-

open-government/office-open-government. Additionally, please see below for general open 

meetings law information that may also be helpful.  

 

The Wisconsin Open Meetings Law, Wis. Stat. §§ 19.81 to 19.98, acknowledges that 

the public is entitled to the fullest and most complete information regarding government 

affairs as is compatible with the conduct of governmental business. Wis. Stat. § 19.81(1). All 

meetings of governmental bodies shall be held publicly and be open to all citizens at all times 

unless otherwise expressly provided by law. Wis. Stat. § 19.81(2). The provisions of the open 

meetings law are to be construed liberally to achieve that purpose. Wis. Stat. § 19.81(4). 

 

The open meetings law requires that “all meetings of all state and local governmental 

bodies shall be publicly held in places reasonably accessible to members of the public and 

shall be open to all citizens at all times.” Wis. Stat. § 19.81(2). Similarly, an “open session” is 

defined in Wis. Stat. § 19.82(3) as “a meeting which is held in a place reasonably accessible 

to members of the public and open to all citizens at all times.” A meeting must be preceded 

by notice providing the time, date, place, and subject matter of the meeting, generally, at 

least 24 hours before it begins. Wis. Stat. § 19.84. Every meeting of a governmental body 

must initially be convened in “open session.” See Wis. Stat. §§ 19.83, 19.85(1). All business of 

any kind, formal or informal, must be initiated, discussed, and acted upon in “open session,” 

unless one of the exemptions set forth in Wis. Stat. § 19.85(1) applies. Wis. Stat. § 19.83. 
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The requirement that meeting locations be reasonably accessible to the public and 

open to all citizens at all times means that governmental bodies must hold their meetings in 

places that are reasonably calculated to be large enough to accommodate all citizens who 

wish to attend the meetings. State ex rel. Badke v. Vill. Bd. of Greendale, 173 Wis. 2d 553, 

580-81, 494 N.W.2d 408 (1993). Absolute access is not, however, required. Id. In Badke, for 

instance, the Wisconsin Supreme Court concluded that a village board meeting that was held 

in a village hall capable of holding 55–75 people was reasonably accessible, although three 

members of the public were turned away due to overcrowding. Id. at 561, 563, 581. Whether 

a meeting place is reasonably accessible depends on the facts in each individual case. Any 

doubt as to whether a meeting facility—or remote meeting platform—is large or sufficient 

enough to satisfy the requirement should be resolved in favor of holding the meeting in a 

larger facility or with a remote meeting platform with sufficient capacity. 

 

The open meetings law “does not require that all meetings be held in publicly owned 

places but rather in places ‘reasonably accessible to members of the public.’” 69 Op. Att’y Gen. 

143, 144 (1980) (quoting 47 Op. Att’y Gen. 126 (1978)). As such, DOJ’s longstanding advice 

is that a telephone conference call can be an acceptable method of convening a meeting of a 

governmental body. Id. at 146. More recently, DOJ guidance deemed video conference calls 

acceptable as well. 

 

When an open meeting is held by teleconference or video conference, the public must 

have a means of monitoring the meeting. A governmental body will typically be able to meet 

this obligation by providing the public with information (in accordance with notice 

requirements) for joining the meeting remotely, even if there is no central location at which 

the public can convene for the meeting. A governmental body conducting a meeting remotely 

should be mindful of the possibility that it may be particularly burdensome or even infeasible 

for one or more individuals who would like to observe a meeting to do so remotely—for 

example, for people without telephone or internet access or who are deaf or hard of hearing—

and appropriate accommodations should be made to facilitate reasonable access to the 

meeting for such individuals.  

 

To be clear, providing only remote access to an open meeting is not always permissible, 

as past DOJ guidance discussed. For example, where a complex plan, drawing, or chart is 

needed for display or the demeanor of a witness is significant, a meeting held by telephone 

conference likely would not be “reasonably accessible” to the public because important 

aspects of the discussion or deliberation would not be communicated to the public. See  

69 Op. Att’y Gen. at 145. Further, the type of access that constitutes reasonable access in the 

circumstances present during the pandemic, in which health officials have encouraged social 

distancing in order to mitigate the impact of COVID-19, may be different from the type of 

access required in other circumstances. Ultimately, whether a meeting is “reasonably 

accessible” is a factual question that must be determined on a case-by-case basis. Id. 
 

If you would like to learn more about the open meetings law, DOJ’s Office of Open 

Government offers several open government resources through the Wisconsin DOJ website 

(https://www.doj.state.wi.us/office-open-government/office-open-government). DOJ provides 

the full Wisconsin Open Meetings Law, Wis. Stat. §§ 19.81 to 19.98, and maintains an Open 

Meetings Law Compliance Guide on its website. 



Carl Madsen 

Page 3 

 

 

 

DOJ appreciates your concern. We are dedicated to the work necessary to preserve 

Wisconsin’s proud tradition of open government. Thank you for your correspondence. 

 

 The information provided in this letter is provided pursuant to Wis. Stat. § 19.98  

and does not constitute an informal or formal opinion of the Attorney General pursuant to 

Wis. Stat. § 165.015(1). 

 

      Sincerely, 

      
      Jad M. Itani 

      Assistant Attorney General 

      Office of Open Government 

 

JMI:lah 
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Everette Walker 

bigdadbos@icloud.com 

 

Dear Everette Walker: 

 

 The Wisconsin Department of Justice (DOJ) is in receipt of your correspondence, 

dated January 5, 2023, in which you wrote that you have been “unable to obtain records” and 

that you have been “denied records [you] a[re] entitled to.”  You stated that you “would like 

to acquire this information . . . .” 

 

The DOJ Office of Open Government (OOG) works to increase government openness 

and transparency with a focus on the Wisconsin Open Meetings Law, Wis. Stat. §§ 19.81 to 

19.98, and the Wisconsin Public Records Law, Wis. Stat. §§ 19.31 to 19.39. While a portion of 

your correspondence pertained to the public records law, it also discussed matters outside 

the scope of the OOG’s responsibilities. As a result, we are unable to offer you assistance or 

insight regarding the portions of your correspondence that fall outside this scope. We can, 

however, provide you with some general information about the public records law that we 

hope you will find helpful. 

 

The public records law authorizes requesters to inspect or obtain copies of “records” 

created or maintained by an “authority.” The purpose of the public records law is to shed light 

on the workings of government and the official acts of public officers and employees. Bldg. & 

Constr. Trades Council v. Waunakee Cmty. Sch. Dist., 221 Wis. 2d 575, 582, 585 N.W.2d 726 

(Ct. App. 1998). 

 

Records are presumed to be open to public inspection and copying, but there are 

exceptions. Wis. Stat. § 19.31. Requested records fall into one of three categories: (1) absolute 

right of access; (2) absolute denial of access; and (3) right of access determined by the 

balancing test. Hathaway v. Joint Sch. Dist. No. 1 of Green Bay, 116 Wis. 2d 388, 397, 342 

N.W.2d 682 (1984). If neither a statute nor the common law requires disclosure or creates a 

general exception to disclosure, the records custodian must decide whether the strong public 

policy favoring disclosure is overcome by some even stronger public policy favoring limited 

access or nondisclosure. This balancing test, determines whether the presumption of 

openness is overcome by another public policy concern. Hempel v. City of Baraboo, 2005 WI 

120, ¶ 4, 284 Wis. 2d 162, 699 N.W.2d 551. If a records custodian determines that a record or 



Everette Walker 

Page 2 

 

 

part of a record cannot be disclosed, the custodian must redact that record or part of that 

record. See Wis. Stat. § 19.36(6). 

 

Pursuant to Wis. Stat. § 19.35(4)(b), “If an authority denies a written request in whole 

or in part, the requester shall receive from the authority a written statement of the reasons 

for denying the written request.” Specific policy reasons, rather than mere statements of legal 

conclusion or recitation of exemptions, must be given. Pangman & Assocs. v. Zellmer, 

163 Wis. 2d 1070, 1084, 473 N.W.2d 538 (Ct. App. 1991); Vill. of Butler v. Cohen, 163 Wis. 2d 

819, 824-25, 472 N.W.2d 579 (Ct. App. 1991). In every written denial, the authority must also 

inform the requester that “if the request for the record was made in writing, then the 

determination is subject to review by mandamus under s. 19.37(1) or upon application to the 

attorney general or a district attorney.” Wis. Stat. § 19.35(4)(b). 

  

The public records law “does not require an authority to provide requested information 

if no record exists, or to simply answer questions about a topic of interest to the requester.” 

Journal Times v. City of Racine Board of Police and Fire Commissioners, 2015 WI 56, ¶ 55, 

362 Wis. 2d 577, 866 N.W.2d 563; see also State ex rel. Zinngrabe v. Sch. Dist. of Sevastopol, 

146 Wis. 2d 629, 431 N.W.2d 734 (Ct. App. 1988). An authority cannot fulfill a request for a 

record if the authority has no such record. While the public records law does not require an 

authority to notify a requester that the requested record does not exist, it is advisable that 

an authority do so. 

 

The public records law provides several remedies for a requester dissatisfied with an 

authority’s response, or lack of response, to a public records request. A requester may file an 

action for mandamus, with or without an attorney, asking a court to order release of the 

records. Wis. Stat. § 19.37(1)(a). To obtain a writ of mandamus, the requester must establish 

four things: “(1) the petitioner has a clear legal right to the records sought; (2) the government 

entity has a plain legal duty to disclose the records; (3) substantial damages would result if 

the petition for mandamus was denied; and (4) the petitioner has no other adequate remedy 

at law.” Watton v. Hegerty, 2008 WI 74, ¶ 8, 311 Wis. 2d 52, 751 N.W.2d 369. 

 

Alternatively, the requester may submit a written request for the district attorney of 

the county where the record is found, or the Attorney General, to file an action for mandamus 

seeking release of the requested records. Wis. Stat. § 19.37(1)(b). The Attorney General is 

authorized to enforce the public records law; however, the Attorney General normally 

exercises this authority in cases presenting novel issues of law that coincide with matters of 

statewide concern. As your matter does not appear to present novel issues of law that coincide 

with matters of statewide concern, we respectfully decline to pursue an action for mandamus 

on your behalf at this time 

 

You may wish to contact a private attorney regarding your matter. The State Bar of 

Wisconsin operates an attorney referral service. The referral service is free; however, a 

private attorney may charge attorney’s fees. You may reach the service using the contact 

information below: 

 

Lawyer Referral and Information Service 

State Bar of Wisconsin 

P.O. Box 7158 

Madison, WI 53707-7158 
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(800) 362-9082 

(608) 257-4666 

http://www.wisbar.org/forpublic/ineedalawyer/pages/lris.aspx 

 

The Attorney General and DOJ’s Office of Open Government are committed to 

increasing government openness and transparency, and DOJ endeavors to offer guidance in 

these areas. DOJ offers several open government resources through its website 

(https://www.doj.state.wi.us/office-open-government/office-open-government). DOJ provides 

the full Wisconsin Public Records Law and maintains a Public Records Law Compliance 

Guide on its website. 

 

DOJ appreciates your concern. We are dedicated to the work necessary to preserve 

Wisconsin’s proud tradition of open government. Thank you for your correspondence. 

 

The information provided in this letter is provided pursuant to Wis. Stat. § 19.39  

and does not constitute an informal or formal opinion of the Attorney General pursuant to 

Wis. Stat. § 165.015(1). 

 

      Sincerely, 

      
Jad M. Itani 

      Assistant Attorney General 

      Office of Open Government 

 

JMI:lah 
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January 30, 2023 

 

Dustin Mueller 

dustinm@constructioninstall.com 

 

Dear Dustin Mueller: 

 

 The Wisconsin Department of Justice (DOJ) is in receipt of your correspondence, 

dated April 5, 2022, in which you forwarded email communications with Vilas County 

“regarding a[n] [alleged] open meeting law violation.” 

 

The DOJ Office of Open Government (OOG) works to increase government openness 

and transparency with a focus on the Wisconsin Open Meetings Law, Wis. Stat. §§ 19.81 to 

19.98, and the Wisconsin Public Records Law, Wis. Stat. §§ 19.31 to 19.39. While a portion of 

your correspondence pertained to the open meetings law and public records law, it also 

discussed matters outside the scope of the OOG’s responsibilities. As a result, we are unable 

to offer you assistance or insight regarding matters outside the OOG’s scope. We can, 

however, provide you with some general information about the open meetings law that we 

hope you will find helpful. 

 

The open meetings law acknowledges that the public is entitled to the fullest and most 

complete information regarding government affairs as is compatible with the conduct of 

governmental business. Wis. Stat. § 19.81(1). All meetings of governmental bodies shall be 

held publicly and be open to all citizens at all times unless otherwise expressly provided by 

law. Wis. Stat. § 19.81(2). The provisions of the open meetings law are to be construed 

liberally to achieve that purpose. Wis. Stat. § 19.81(4). 

 

 The open meetings law defines a “meeting” as:  

 

[T]he convening of members of a governmental body for the purpose of 

exercising the responsibilities, authority, power or duties delegated to or 

vested in the body. If one-half or more of the members of a governmental body 

are present, the meeting is rebuttably presumed to be for the purpose of 

exercising the responsibilities, authority, power or duties delegated to or 

vested in the body. The term does not include any social or chance gathering 

or conference which is not intended to avoid this subchapter . . . . 
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Wis. Stat. § 19.82(2). A “convening of members” occurs when a group of members gather to 

engage in formal or informal government business, including discussion, decision, and 

information gathering. State ex rel. Badke v. Vill. Bd. of Vill. of Greendale, 173 Wis. 2d 553, 

572, 494 N.W.2d 408 (1993).  

 

The presence of members of a governmental body does not, in itself, establish the 

existence of a “meeting” subject to the open meetings law. Under the so-called Showers test, 

a meeting of a governmental body exists, such that prior notice is required by law, when  

(1) there is a purpose to engage in government business (the purpose requirement); and  

(2) the number of members present is sufficient to determine the governmental body’s course 

of action (the numbers requirement). State ex rel. Newspapers v. Showers, 135 Wis. 2d 77, 

102, 398 N.W.2d 154 (1987). A meeting does not exist where the members are gathered by 

chance or for social reasons. Badke, 173 Wis. 2d at 576. 

 

 The use of written communications transmitted by electronic means, such as via 

email, to discuss or debate a matter also creates the risk that the members of the 

governmental body have “convened” within the meeting of the open meetings law, depending 

on how the communication medium is used. See Krischan Correspondence (Oct. 3, 2000).1 On 

the one hand, if the emails are used a one-way conduit of information from one member of a 

governmental body to another, they might have the characteristics of a letter or 

memorandum rather than a meeting. Id. 

 

Under the open meetings law, the Attorney General and the district attorneys have 

authority to enforce the law. Wis. Stat. § 19.97(1). Generally, the Attorney General may elect 

to prosecute complaints presenting novel issues of law that coincide with matters of statewide 

concern. As your matter does not appear to present novel issues of law that coincide with 

matters of statewide concern, we respectfully decline to file an enforcement action on your 

behalf at this time. 

 

More frequently, the district attorney of the county where the alleged violation 

occurred may enforce the law. However, in order to have this authority, an individual must 

file a verified complaint with the district attorney. Wis. Stat. § 19.97(1). If the district 

attorney refuses or otherwise fails to commence an action to enforce the open meetings law 

within 20 days after receiving the verified complaint, the individual may bring an action in 

the name of the state. Wis. Stat. § 19.97(4). (Please note a district attorney may still 

commence an enforcement action even after 20 days have passed.) Such actions by an 

individual must be commenced within two years after the cause of action accrues. Wis. Stat. 

§ 893.93(2)(a).  

 
1 It is important to note that the phrase “convening of members” in Wis. Stat. § 19.82(2) is not limited 

to situations in which members of a body are simultaneously gathered in the same location, but may 

also include other situations in which members are able to effectively communicate with each other 

and to exercise the authority vested in the body, even if they are not physically present together. 

Whether such a situation qualifies as a “convening of members” under the open meetings law depends 

on the extent to which the communications in question resemble a face-to-face exchange. A convening 

of members may occur through written correspondence, telephone conference calls, and electronic 

communications including email. 
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You may wish to contact a private attorney regarding this matter. The State Bar of 

Wisconsin operates an attorney referral service. The referral service is free; however, a 

private attorney may charge attorney’s fees. You may reach the service using the contact 

information below: 

 

Lawyer Referral and Information Service 

State Bar of Wisconsin 

P.O. Box 7158 

Madison, WI 53707-7158 

(800) 362-9082 

(608) 257-4666 

http://www.wisbar.org/forpublic/ineedalawyer/pages/lris.aspx 

 

The Attorney General and the Office of Open Government are committed to  

increasing government openness and transparency, and DOJ endeavors to offer guidance  

in these areas. DOJ offers several open government resources through its website 

(https://www.doj.state.wi.us/office-open-government/office-open-government). DOJ provides 

the full Wisconsin open meetings law and maintains an Open Meetings Law Compliance 

Guide on its website. 

 

DOJ appreciates your concern. We are dedicated to the work necessary to preserve 

Wisconsin’s proud tradition of open government. Thank you for your correspondence. 

 

 The information provided in this letter is provided pursuant to Wis. Stat. § 19.98  

and does not constitute an informal or formal opinion of the Attorney General pursuant to 

Wis. Stat. § 165.015(1). 

 

      Sincerely, 

      
      Jad M. Itani 

      Assistant Attorney General 

      Office of Open Government 

 

JMI:lah 
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January 30, 2023 

 

Steve Weld 

sweld@weldriley.com 

 

Dear Steve Weld:  

 

 The Wisconsin Department of Justice (DOJ) is in receipt of your correspondence, 

dated October 6, 2021, in which you wrote “your firm represents the Eau Claire Area School 

District” (District). You provided that “Board Policy 185 (Exhibit A) previously called for an 

Equity Committee. In order to implement the change to a shared governess model, the 

District retired it. . . . So, the Equity Steering Committee was not created in response to a 

Board directive or a Board Policy/rule. . . . Superintendent Johnson opted to create an Equity 

Steering Committee comprised of staff, students, parents and community members. Unlike 

the Policy 185 Equity Committee, there are no school board members, nor is the Steering 

Committee limited to one educator, principal, and executive team member.” The District has 

asked you “whether the Equity Steering Committee was created by a ‘rule’ or order of the 

Board.” You wrote, “We feel that there is a legitimate basis for the District to question the 

application of the open meetings law to the Equity Steering Committee” and asked DOJ for 

“confirmation of our advice.” 

 

The Wisconsin Open Meetings Law, Wis. Stat. §§ 19.81 to 19.98, acknowledges that 

the public is entitled to the fullest and most complete information regarding government 

affairs as is compatible with the conduct of governmental business. Wis. Stat. § 19.81(1). All 

meetings of governmental bodies shall be held publicly and be open to all citizens at all times 

unless otherwise expressly provided by law. Wis. Stat. § 19.81(2). The provisions of the open 

meetings law are to be construed liberally to achieve that purpose. Wis. Stat. § 19.81(4). 

 

The open meetings law applies to every meeting of a governmental body. A 

“governmental body” is defined as: 

 

[A] state or local agency, board, commission, council, department 

or public body corporate and politic created by constitution, 

statute, ordinance, rule or order; a governmental or quasi-

governmental corporation except for the Bradley Center sports 

and entertainment corporation; a local exposition district under 

subch. II of ch. 229; a long-term care district under s. 46.2895; 

or a formally constituted subunit of any of the foregoing, but 
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excludes any such body or committee or subunit of such body 

which is formed for or meeting for the purpose of collective 

bargaining under subch. I, IV, V, or VI of ch. 111.  

 

Wis. Stat. § 19.82(1). The list of entities is broad enough to include essentially any 

governmental entity, regardless of what it is labeled. Purely advisory bodies are subject to 

the law, even though they do not possess final decision-making power, as long as they are 

created by constitution, statute, ordinance, rule, or order. See State v. Swanson, 92 Wis. 2d 

310, 317, 284 N.W.2d 655 (1979). An entity that fits within the definition of governmental 

body must comply with the requirements of the open meetings law. 

 

Additionally, under the open meetings law, a “formally constituted subunit” of a 

governmental body is itself a “governmental body” within the definition in Wis. Stat. 

§ 19.82(1). A subunit is a separate, smaller body created by a parent body and composed 

exclusively of members of the parent body. 74 Op. Att’y Gen. 38, 40 (1985). Groups that 

include both members and non-members of a parent body, however, are not “subunits” of the 

parent body. 

 

The definition of a governmental body includes a “quasi-governmental corporation” 

which is not defined in the statutes. The Wisconsin Supreme Court discussed the definition 

of “quasi-governmental corporation” in State v. Beaver Dam Area Development Corp. 

(“BDADC”). State v. Beaver Dam Area Dev. Corp., 2008 WI 90, 312 Wis. 2d 84, 752 N.W.2d 

295. In that decision, the Court held that a “quasi-governmental corporation” does not have 

to be created by the government or be per se governmental, but rather is a corporation that 

significantly resembles a governmental corporation in function, effect, or status. Id.  

¶¶ 33-36. The Court further held that each case must be decided on its own particular facts, 

under the totality of the circumstances. The Court set forth a non-exhaustive list of factors 

to be examined in determining whether a particular corporation sufficiently resembles a 

governmental corporation to be deemed quasi-governmental, while emphasizing that no 

single factor is outcome determinative. Id. ¶¶ 7-8, 63 n.14, and 79. The factors set out by the 

Court in BDADC fall into five basic categories: (1) the extent to which the private corporation 

is supported by public funds; (2) whether the private corporation serves a public function and, 

if so, whether it also has other, private functions; (3) whether the private corporation appears 

in its public presentations to be a governmental entity; (4) the extent to which the private 

corporation is subject to governmental control; and (5) the degree of access that government 

bodies have to the private corporation’s records. Id. ¶ 62.  

 

Based on the limited information you provided in your correspondence, DOJ cannot 

properly evaluate whether the Equity Steering Committee is a “governmental body” as 

defined in Wis. Stat. § 19.82(1), including whether it is a “quasi-governmental corporation” 

as discussed in the BDADC case, and, therefore, subject to the open meetings law.  

 

If you would like to learn more about the open meetings law, DOJ’s Office of Open 

Government offers several open government resources through the Wisconsin DOJ website 

(https://www.doj.state.wi.us/office-open-government/office-open-government). DOJ provides 

the full Wisconsin open meetings law and maintains an Open Meetings Law Compliance 

Guide on its website.  
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Thank you for your correspondence. We are dedicated to the work necessary to 

preserve Wisconsin’s proud tradition of open government.  

 

The information provided in this letter is provided pursuant to Wis. Stat. § 19.98  

and does not constitute an informal or formal opinion of the Attorney General pursuant to 

Wis. Stat. § 165.015(1). 

 

      Sincerely, 

 
      Jad M. Itani 

      Assistant Attorney General 

      Office of Open Government 

 

JMI:lah 
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Cindy Chase 

Elk River Appraisals 

elk.river@live.com 

 

Dear Cindy Chase: 

 

 The Wisconsin Department of Justice (DOJ) is in receipt of your correspondence, 

dated November 16, 2022, in which you wrote, “I would like to file an Open Records Violation 

against the Wisconsin Department of Revenue for not complying with my request in a timely 

manner.” You asked, “Should I file with the DOJ or my local District Attorney?” 

 

The Attorney General and DOJ’s Office of Open Government (OOG) appreciate your 

concerns. DOJ cannot offer you legal advice or counsel concerning this issue as DOJ may be 

called upon to represent the Wisconsin Department of Revenue (DOR). DOJ strives to provide 

the public with guidance on the interpretation of our State’s public records and open meetings 

statutes. However, DOJ must balance that role with its mandatory obligation to defend state 

agencies and employees in litigation pursuant to Wis. Stat. § 165.25(6). Where that statutory 

obligation is at play, DOJ has a conflict in providing advice on the same topic. 

 

However, I did contact DOR to make them aware of your concerns, and I am also 

copying them on this letter.  

 

While we cannot offer you legal advice or counsel, we can provide you with some 

general information regarding the Wisconsin Public Records Law, Wis. Stat. §§ 19.31 to 

19.39. The public records law authorizes requesters to inspect or obtain copies of “records” 

created or maintained by an “authority.” The purpose of the public records law is to shed light 

on the workings of government and the official acts of public officers and employees. Bldg. & 

Constr. Trades Council v. Waunakee Cmty. Sch. Dist., 221 Wis. 2d 575, 582, 585 N.W.2d 726 

(Ct. App. 1998). 

 

The public records law does not require a response to a public records request within 

a specific timeframe. In other words, after a request is received, there is no set deadline by 

which the authority must respond. However, the law states that upon receipt of a public 

records request, the authority “shall, as soon as practicable and without delay, either fill the 

request or notify the requester of the authority’s determination to deny the request in whole 

or in part and the reasons therefor.” Wis. Stat. § 19.35(4)(a). A reasonable amount of time for 
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a response “depends on the nature of the request, the staff and other resources available to 

the authority to process the request, the extent of the request, and other related 

considerations.” WIREdata, Inc. v. Vill. of Sussex, 2008 WI 69, ¶ 56, 310 Wis. 2d 397, 751 

N.W.2d 736; see Journal Times v. Police & Fire Comm’rs Bd., 2015 WI 56, ¶ 85, 362 Wis. 2d 

577, 866 N.W.2d 563 (an authority “can be swamped with public records requests and may 

need a substantial period of time to respond to any given request”). 

 

The public records law provides several remedies for a requester dissatisfied with an 

authority’s response, or lack of response, to a public records request. A requester may file an 

action for mandamus, with or without an attorney, asking a court to order release of the 

records. Wis. Stat. § 19.37(1)(a). To obtain a writ of mandamus, the requester must establish 

four things: “(1) the petitioner has a clear legal right to the records sought; (2) the government 

entity has a plain legal duty to disclose the records; (3) substantial damages would result if 

the petition for mandamus was denied; and (4) the petitioner has no other adequate remedy 

at law.” Watton v. Hegerty, 2008 WI 74, ¶ 8, 311 Wis. 2d 52, 751 N.W.2d 369. 

 

Alternatively, the requester may submit a written request for the district attorney of 

the county where the record is found, or the Attorney General, to file an action for mandamus 

seeking release of the requested records. Wis. Stat. § 19.37(1)(b). The Attorney General is 

authorized to enforce the public records law; however, the Attorney General normally 

exercises this authority in cases presenting novel issues of law that coincide with matters of 

statewide concern. As explained above, DOJ may be called upon to represent DOR. Therefore, 

although you did not specifically request the Attorney General to file an action for 

mandamus, nonetheless, we respectfully decline to pursue an action for mandamus on your 

behalf. 

 

You may wish to contact a private attorney regarding your matter. The State Bar of 

Wisconsin operates an attorney referral service. The referral service is free; however, a 

private attorney may charge attorney’s fees. You may reach the service using the contact 

information below: 

 

Lawyer Referral and Information Service 

State Bar of Wisconsin 

P.O. Box 7158 

Madison, WI 53707-7158 

(800) 362-9082 

(608) 257-4666 

http://www.wisbar.org/forpublic/ineedalawyer/pages/lris.aspx 

 

The Attorney General and the Office of Open Government are committed to  

increasing government openness and transparency, and DOJ endeavors to offer guidance  

in these areas. DOJ offers several open government resources through its website 

(https://www.doj.state.wi.us/office-open-government/office-open-government). DOJ provides 

the full Wisconsin public records law and maintains a Public Records Law Compliance Guide 

on its website. 

 

DOJ appreciates your concern. We are dedicated to the work necessary to preserve 

Wisconsin’s proud tradition of open government. Thank you for your correspondence. 
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The information provided in this letter is provided pursuant to Wis. Stat. § 19.39  

and does not constitute an informal or formal opinion of the Attorney General pursuant to 

Wis. Stat. § 165.015(1). 

 

      Sincerely, 

      
      Jad M. Itani 

      Assistant Attorney General 

      Office of Open Government 

 

JMI:lah 

 

cc:  Wisconsin Department of Revenue Office of General Counsel 
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Peter Weinschenk 

PeterWeinschenk@gmail.com 

 

Dear Peter Weinschenk: 

 

 The Wisconsin Department of Justice (DOJ) is in receipt of your correspondence, 

dated August 17, 2021, in which you wrote, “In its Aug. 4, 2021 agenda, the Marathon Village 

Board met in closed session, under sec 19.85(1)(e), to discuss ‘for bargaining and public 

property related reasons’ an agenda item listed as ‘North Business Park.’ . . . Village of 

Marathon City administrator Andy Kurtz said the Village was not required to name in the 

agenda posting the businesses the village was bargaining with because, in discussing a 

bargaining strategy with those companies, confidentiality was protected by Open Meeting 

Law meeting exemption sec. 19.85(1)(e).” You state that you believe the “party names should 

be listed on a meeting agenda or, otherwise, be made public” and requested “the Wisconsin 

Attorney General’s Office give its opinion whether the Village of Marathon City’s use of the 

Wisconsin Open meeting law exemption in Wis. Stat. sec 19.85(1)(e) is legal.” 

 

The Attorney General and DOJ’s Office of Open Government (OOG) appreciate your 

concern and your request for an opinion. Wisconsin law provides that the Attorney General 

must, when asked, provide the legislature and designated Wisconsin state government 

officials with an opinion on legal questions. Wis. Stat. § 165.015. The Attorney General may 

also provide formal legal opinions to district attorneys and county corporation counsel under 

certain circumstances. Wis. Stat. §§ 165.25(3) and 59.42(1)(c). The Attorney General cannot 

provide you with the opinion you requested because you do not meet these criteria. 

 

While we cannot offer you the opinion you requested, we can provide you with some 

general information regarding the Wisconsin Open Meetings Law. The Wisconsin Open 

Meetings Law, Wis. Stat. §§ 19.81 to 19.98, acknowledges that the public is entitled to the 

fullest and most complete information regarding government affairs as is compatible with 

the conduct of governmental business. Wis. Stat. § 19.81(1). All meetings of governmental 

bodies shall be held publicly and be open to all citizens at all times unless otherwise expressly 

provided by law. Wis. Stat. § 19.81(2). The provisions of the open meetings law are to be 

construed liberally to achieve that purpose. Wis. Stat. § 19.81(4). 
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Wisconsin Stat. § 19.85 lists exemptions in which meetings may be convened in closed 

session. Any exemptions to open meetings are to be viewed with the presumption of openness 

in mind. Such exemptions should be strictly construed. State ex rel. Hodge v. Turtle Lake,  

180 Wis. 2d 62, 71, 508 N.W.2d 603 (1993). The exemptions should be invoked sparingly and 

only where necessary to protect the public interest and when holding an open session would 

be incompatible with the conduct of governmental affairs. “Mere government inconvenience 

is . . . no bar to the requirements of the law.” State ex rel. Lynch v. Conta, 71 Wis. 2d 662, 

678, 239 N.W.2d 313 (1976). 

 

Under the open meetings law, a closed session is authorized for “[d]eliberating or 

negotiating the purchasing of public properties, the investing of public funds, or conducting 

other specified public business, whenever competitive or bargaining reasons require a closed 

session.” Wis. Stat. § 19.85(1)(e). Thus, the Wis. Stat. § 19.85(1)(e) exemption is not limited 

to deliberating or negotiating the purchase of public property or the investing of public funds, 

because the exemption also authorizes a closed session for “conducting other specified public 

business.” For example, the Attorney General has determined that the exemption authorized 

a school board to convene in closed session to develop negotiating strategies for collective 

bargaining. 66 Op. Att’y Gen. 93, 96-97 (1977).  

 

However, it is important to note two things: First, exemptions authorizing a 

governmental body to meet in closed session should be construed narrowly. Governmental 

officials must keep in mind that this exemption is restrictive, not expansive. Only aspects of 

a matter that fall within a specific exemption may be discussed in a closed session. If aspects 

of a matter do not properly fall within an exemption, those aspects must be discussed in an 

open meeting. Second, a closed session under this exemption is only permissible “whenever 

competitive or bargaining reasons require a closed session.” The use of the word “require” in 

Wis. Stat. § 19.85(1)(e) limits that exemption to situations in which competitive or bargaining 

reasons leave a governmental body with no option other than to close the meeting. State ex 

rel. Citizens for Responsible Dev. v. City of Milton, 2007 WI App 114, ¶ 14, 300 Wis. 2d 649, 

731 N.W.2d 640. When a governmental body seeks to convene in closed session under  

Wis. Stat. § 19.85(1)(e), the burden is on the body to show that competitive or bargaining 

interests require closure. Id. ¶¶ 6–8. 

 

Under the open meetings law, the Attorney General and the district attorneys have 

authority to enforce the law. Wis. Stat. § 19.97(1). Generally, the Attorney General may elect 

to prosecute complaints presenting novel issues of law that coincide with matters of statewide 

concern. While you did not specifically request the Attorney General to file an enforcement 

action, nonetheless, we respectfully decline to file an enforcement action on your behalf. 

 

More frequently, the district attorney of the county where the alleged violation 

occurred may enforce the law. However, in order to have this authority, an individual must 

file a verified complaint with the district attorney. Wis. Stat. § 19.97(1). If the district 

attorney refuses or otherwise fails to commence an action to enforce the open meetings law 

within 20 days after receiving the verified complaint, the individual may bring an action in 

the name of the state. Wis. Stat. § 19.97(4). (Please note a district attorney may still 

commence an enforcement action even after 20 days have passed.) Such actions by an 
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individual must be commenced within two years after the cause of action accrues. Wis. Stat. 

§ 893.93(2)(a).  

 

You may wish to contact a private attorney regarding this matter. The State Bar of 

Wisconsin operates an attorney referral service. The referral service is free; however, a 

private attorney may charge attorney’s fees. You may reach the service using the contact 

information below: 

 

Lawyer Referral and Information Service 

State Bar of Wisconsin 

P.O. Box 7158 

Madison, WI 53707-7158 

(800) 362-9082 

(608) 257-4666 

http://www.wisbar.org/forpublic/ineedalawyer/pages/lris.aspx 

 

The Attorney General and the Office of Open Government are committed to  

increasing government openness and transparency, and DOJ endeavors to offer guidance  

in these areas. DOJ offers several open government resources through its website 

(https://www.doj.state.wi.us/office-open-government/office-open-government). DOJ provides 

the full Wisconsin open meetings law and maintains an Open Meetings Law Compliance 

Guide on its website. 

 

Thank you for your correspondence. We are dedicated to the work necessary to 

preserve Wisconsin’s proud tradition of open government.  

 

 The information provided in this letter is provided pursuant to Wis. Stat. § 19.98  

and does not constitute an informal or formal opinion of the Attorney General pursuant to 

Wis. Stat. § 165.015(1). 

 

      Sincerely, 

      
      Jad M. Itani 

      Assistant Attorney General 

      Office of Open Government 

 

JMI:lah 
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Scott Williams 

scott.williams@dva.wisconsin.gov 

 

Dear Scott Williams: 

 

 The Wisconsin Department of Justice (DOJ) is in receipt of your correspondence, 

dated December 5, 2022, in which you wrote, “I was referred to your office by the Ethics 

Commission, regarding a complaint about the misuse of Atty/Client designation for e-mails.” 

You forwarded communications with the Ethics Commission in which you wrote, “Employees 

are being directed to use Atty/Client Privilege when sending messages which are clearly not 

legal matters, directly violating the appropriate use. This unfortunately impedes open 

records requests, if records are protected falsely by a privilege designation that is not 

appropriate.”   

 

The Attorney General and DOJ’s Office of Open Government (OOG) appreciate your 

concerns. DOJ cannot offer you legal advice or counsel concerning this issue as DOJ may be 

called upon to represent the Wisconsin Department of Veterans Affairs (DVA). DOJ strives 

to provide the public with guidance on the interpretation of our State’s public records and 

open meetings statutes. However, DOJ must balance that role with its mandatory obligation 

to defend state agencies and employees in litigation pursuant to Wis. Stat. § 165.25(6). Where 

that statutory obligation is at play, DOJ has a conflict in providing advice on the same topic. 

 

However, I did contact DVA to make them aware of your concerns, and I am also 

copying them on this letter.  
 

While we cannot offer you legal advice or counsel, we can provide you with some 

general information regarding the Wisconsin Public Records Law, Wis. Stat. §§ 19.31 to 

19.39. The public records law authorizes requesters to inspect or obtain copies of “records” 

created or maintained by an “authority.” The purpose of the public records law is to shed light 

on the workings of government and the official acts of public officers and employees. Bldg. & 

Constr. Trades Council v. Waunakee Cmty. Sch. Dist., 221 Wis. 2d 575, 582, 585 N.W.2d 726 

(Ct. App. 1998). 

 

The public records law authorizes requesters to inspect or obtain copies of “records” 

created or maintained by an “authority.” The purpose of the public records law is to shed light 

on the workings of government and the official acts of public officers and employees. Bldg. & 
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Constr. Trades Council v. Waunakee Cmty. Sch. Dist., 221 Wis. 2d 575, 582, 585 N.W.2d 726 

(Ct. App. 1998). 

 

Records are presumed to be open to public inspection and copying, but there are 

exceptions. Wis. Stat. § 19.31. Requested records fall into one of three categories: (1) absolute 

right of access; (2) absolute denial of access; and (3) right of access determined by the 

balancing test. Hathaway v. Joint Sch. Dist. No. 1 of Green Bay, 116 Wis. 2d 388, 397, 342 

N.W.2d 682 (1984). If neither a statute nor the common law requires disclosure or creates a 

general exception to disclosure, the records custodian must decide whether the strong public 

policy favoring disclosure is overcome by some even stronger public policy favoring limited 

access or nondisclosure. This balancing test determines whether the presumption of openness 

is overcome by another public policy concern. Hempel v. City of Baraboo, 2005 WI 120, ¶ 4, 

284 Wis. 2d 162, 699 N.W.2d 551. If a records custodian determines that a record or part of 

a record cannot be disclosed, the custodian must redact that record or part of that record. See 

Wis. Stat. § 19.36(6). 

 

Attorney-client privileged communications are not subject to disclosure under the 

public records law. George v. Record Custodian, 169 Wis. 2d 573, 582, 485 N.W.2d 460 (Ct. 

App. 1992); Wisconsin Newspress, Inc. v. School Dist. of Sheboygan Falls, 199 Wis. 2d 768, 

782-83, 546 N.W.2d 143 (1996); Wis. Stat. § 905.03(2). Attorney work product is another 

statutory and common-law exception to disclosure. See Wis. Stat. § 19.35(1)(a); see also Seifert 

v. Sch. Dist. of Sheboygan Falls, 2007 WI App 207, ¶¶ 27-28, 305 Wis. 2d 582, 740 N.W.2d 

177 (“The common law long has recognized the privileged status of attorney work product, 

including the material, information, mental impressions and strategies an attorney compiles 

in preparation for litigation.”); Wis. Stat. § 804.01(2)(c)1. 

 

The attorney-client privilege, Wis. Stat. § 905.03, does provide sufficient grounds to 

deny access without resorting to the public records balancing test. George, 169 Wis. 2d at 582; 

Wisconsin Newspress, 199 Wis. 2d at 782-83. Therefore, an authority may deny a records 

request if the records fall within the attorney-client privilege. 

 

If you would like to learn more about the public records law, DOJ’s Office of Open 

Government offers several open government resources through the Wisconsin DOJ website 

(https://www.doj.state.wi.us/office-open-government/office-open-government). DOJ provides 

the full Wisconsin Public Records Law, Wis. Stat. §§ 19.31 to 19.39, and maintains a Public 

Records Law Compliance Guide on its website. 

 

DOJ appreciates your concern. We are dedicated to the work necessary to preserve 

Wisconsin’s proud tradition of open government. Thank you for your correspondence. 

 

The information provided in this letter is provided pursuant to Wis. Stat. § 19.39  

and does not constitute an informal or formal opinion of the Attorney General pursuant to 

Wis. Stat. § 165.015(1). 
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      Sincerely, 

       
      Jad M. Itani 

      Assistant Attorney General 

      Office of Open Government 

 

JMI:lah 

cc: Department of Veterans Affairs, Office of Legal Counsel 
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February 6, 2023 

 

Jodi Igl 

jodismail61@gmail.com 

 

Dear Jodi Igl: 

 

The Wisconsin Department of Justice (DOJ) is in receipt of your correspondence, 

dated April 27, 2022, in which you wrote, “This is a formal request by concerned citizens of 

Dane County WI, for support in the investigation of the Town of Rutland Board & Planning 

Commission.” You wrote, “the Town of Rutland in Dane County has violated the open meeting 

law in regards to public notification of a joint meetings of the town board members at its 

planning commission meetings.” You also wrote that “the ZOOM public meeting provision 

was removed from [a] particular public [Conditional Use Permit] meeting.” 

 

The DOJ Office of Open Government (OOG) works to increase government openness 

and transparency with a focus on the Wisconsin Open Meetings Law, Wis. Stat. §§ 19.81 to 

19.98, and the Wisconsin Public Records Law, Wis. Stat. §§ 19.31 to 19.39. While a portion of 

your correspondence pertained to the open meetings law, it also discussed matters outside 

the scope of the OOG’s responsibilities. As a result, we are unable to offer you assistance or 

insight regarding matters outside this scope. We can, however, provide you with some general 

information about the open meetings law that we hope you will find helpful. 

 

The open meetings law acknowledges that the public is entitled to the fullest and most 

complete information regarding government affairs as is compatible with the conduct of 

governmental business. Wis. Stat. § 19.81(1). All meetings of governmental bodies shall be 

held publicly and be open to all citizens at all times unless otherwise expressly provided by 

law. Wis. Stat. § 19.81(2). The provisions of the open meetings law are to be construed 

liberally to achieve that purpose. Wis. Stat. § 19.81(4). 

 

The open meetings law requires that public notice of all meetings of a governmental 

body must be given by communication from the governmental body’s chief presiding officer 

or his or her designee to the following: (1) the public; (2) to news media who have filed a 

written request for such notice; and (3) to the official newspaper (designated under Wis. Stat. 

§§ 985.04, 985.05, and 985.06) or, if there is no such paper, to a news medium likely to give 

notice in the area. Wis. Stat. § 19.84(1). In addition to these requirements, other statutes 

may also set forth the type of notice required for a meeting of a governmental body. 
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 The open meetings law also provides timing for releasing agendas, as well as the level 

of specificity required in agenda items for open meetings, in order to provide proper notice. 

Wis. Stat. § 19.84(2). Public notice of every meeting of a governmental body must be provided 

at least 24 hours prior to the commencement of such a meeting. Wis. Stat. § 19.84(3). If, for 

good cause, such notice is impossible or impractical, shorter notice may be given, but in no 

case may the notice be less than two hours in advance of the meeting. Id. Furthermore, the 

law requires separate public notice for each meeting of a governmental body at a time and 

date “reasonably proximate to the time and date of the meeting.” Wis. Stat. § 19.84(4). 

 

 Every public notice of a meeting must give the time, date, place, and subject matter 

of the meeting, including any contemplated closed sessions, and the notice must be in such a 

form so as to reasonably apprise the public of this information. Wis. Stat. § 19.84(2). The 

notice requirement gives the public information about the business to be conducted that will 

alert them to the importance of the meeting, so that they can make an informed decision 

whether to attend. State ex rel. Badke v. Vill. Bd. of Vill. of Greendale, 173 Wis. 2d 553, 573–

78, 494 N.W.2d 408 (1993). 

 

 Whether the notice is specific enough is determined on a case-specific basis, based on 

a reasonableness standard. State ex rel. Buswell v. Tomah Area Sch. Dist., 2007 WI 71,  

¶¶ 27–29, 301 Wis. 2d 178, 732 N.W.2d 804. This includes analyzing such factors as the 

burden of providing more detailed notice, whether the subject is of particular public interest, 

and whether it involves non-routine action that the public would be unlikely to anticipate. 

Id. ¶ 28. There may be less need for specificity where a meeting subject occurs frequently, 

because members of the public are more likely to anticipate that the meeting subject will be 

addressed, but novel issues may require more specific notice. Id. ¶ 31.  

 

A governmental body, when conducting a meeting, is free to discuss any aspect of any 

subject identified in the public notice of that meeting, as well as issues reasonably related to 

that subject, but may not address any topics that are not reasonably related to the 

information in the notice. Buswell, 2007 WI 71, ¶ 34. There is no requirement, however, that 

a governmental body must follow the agenda in the order listed on the meeting notice, unless 

a particular agenda item has been noticed for a specific time. Stencil Correspondence  

(Mar. 6, 2008). Nor is a governmental body required to actually discuss every item contained 

in the public notice. It is reasonable, in appropriate circumstances, for a body to cancel a 

previously planned discussion or postpone it to a later date. Black Correspondence  

(Apr. 22, 2009); Krueger Correspondence (Feb. 13, 2019).  

 

The open meetings law requires that “all meetings of all state and local governmental 

bodies shall be publicly held in places reasonably accessible to members of the public and 

shall be open to all citizens at all times.” Wis. Stat. § 19.81(2). Similarly, an “open session” is 

defined in Wis. Stat. § 19.82(3) as “a meeting which is held in a place reasonably accessible 

to members of the public and open to all citizens at all times.” A meeting must be preceded 

by notice providing the time, date, place, and subject matter of the meeting, generally, at 

least 24 hours before it begins. Wis. Stat. § 19.84. Every meeting of a governmental body 

must initially be convened in “open session.” See Wis. Stat. §§ 19.83, 19.85(1). All business of 

any kind, formal or informal, must be initiated, discussed, and acted upon in “open session,” 

unless one of the exemptions set forth in Wis. Stat. § 19.85(1) applies. Wis. Stat. § 19.83. 
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The requirement that meeting locations be reasonably accessible to the public and 

open to all citizens at all times means that governmental bodies must hold their meetings in 

places that are reasonably calculated to be large enough to accommodate all citizens who 

wish to attend the meetings. State ex rel. Badke v. Vill. Bd. of Greendale, 173 Wis. 2d 553, 

580-81, 494 N.W.2d 408 (1993). Absolute access is not, however, required. Id. In Badke, for 

instance, the Wisconsin Supreme Court concluded that a village board meeting that was held 

in a village hall capable of holding 55–75 people was reasonably accessible, although three 

members of the public were turned away due to overcrowding. Id. at 561, 563, 581. Whether 

a meeting place is reasonably accessible depends on the facts in each individual case. Any 

doubt as to whether a meeting facility—or remote meeting platform—is large or sufficient 

enough to satisfy the requirement should be resolved in favor of holding the meeting in a 

larger facility or with a remote meeting platform with sufficient capacity. 

 

The open meetings law “does not require that all meetings be held in publicly owned 

places but rather in places ‘reasonably accessible to members of the public.’” 69 Op. Att’y Gen. 

143, 144 (1980) (quoting 47 Op. Att’y Gen. 126 (1978)). As such, DOJ’s longstanding advice 

is that a telephone conference call can be an acceptable method of convening a meeting of a 

governmental body. Id. at 146. More recently, DOJ guidance deemed video conference calls 

acceptable as well. 

 

When an open meeting is held by teleconference or video conference, the public must 

have a means of monitoring the meeting. A governmental body will typically be able to meet 

this obligation by providing the public with information (in accordance with notice 

requirements) for joining the meeting remotely, even if there is no central location at which 

the public can convene for the meeting. A governmental body conducting a meeting remotely 

should be mindful of the possibility that it may be particularly burdensome or even infeasible 

for one or more individuals who would like to observe a meeting to do so remotely—for 

example, for people without telephone or internet access or who are deaf or hard of hearing—

and appropriate accommodations should be made to facilitate reasonable access to the 

meeting for such individuals.  

 

To be clear, providing only remote access to an open meeting is not always permissible, 

as past DOJ guidance discussed. For example, where a complex plan, drawing, or chart is 

needed for display or the demeanor of a witness is significant, a meeting held by telephone 

conference likely would not be “reasonably accessible” to the public because important 

aspects of the discussion or deliberation would not be communicated to the public. See  

69 Op. Att’y Gen. at 145. Further, the type of access that constitutes reasonable access in the 

circumstances present during the pandemic, in which health officials have encouraged social 

distancing in order to mitigate the impact of COVID-19, may be different from the type of 

access required in other circumstances. Ultimately, whether a meeting is “reasonably 

accessible” is a factual question that must be determined on a case-by-case basis. Id. 

 

In an effort to increase transparency, DOJ recommends that governmental bodies 

keep minutes of all meetings. However, there is no requirement under the open meetings law 

for a governmental body to do so. The open meetings law only requires a governmental body 

to create and preserve a record of all motions and roll-call votes at its meetings. Wis. Stat. § 
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19.88(3). This requirement applies to both open and closed sessions. See De Moya 

Correspondence (June 17, 2009). Written minutes are the most common method used to 

comply with the requirement, but they are not the only permissible method. It can also be 

satisfied if the motions and roll-call votes are recorded and preserved in some other way, such 

as on a tape recording. See I-95-89 (Nov. 13, 1989).  

 

The open meetings law itself does not require governmental bodies to post minutes 

online. That said, the open meetings law would also not prohibit such practice. In the interest 

of government transparency, DOJ’s OOG encourages the dissemination of minutes. 

 

The open meetings law does not dictate all procedural aspects of how bodies run 

meetings, including the drafting and dissemination of minutes. The open meetings law only 

governs public access to and notice of meetings of governmental bodies, as well as requiring a 

record of all motions and roll-call votes, as set forth in Wis. Stat. § 19.88(3). Other statutes 

outside the open meetings law may prescribe particular minute-taking or recordkeeping 

requirements for certain governmental bodies and officials that go beyond what is required by 

the open meetings law. However, we cannot advise you further on those statutes, as they fall 

outside the scope of the OOG’s authority and responsibilities under the open meetings law.  

 

Under the open meetings law, the Attorney General and the district attorneys have 

authority to enforce the law. Wis. Stat. § 19.97(1). Generally, the Attorney General may elect 

to prosecute complaints presenting novel issues of law that coincide with matters of statewide 

concern. While you did not specifically request the Attorney General to file an enforcement 

action, nonetheless, we respectfully decline to file an enforcement action on your behalf. 

 

More frequently, the district attorney of the county where the alleged violation 

occurred may enforce the law. However, in order to have this authority, an individual must 

file a verified complaint with the district attorney. Wis. Stat. § 19.97(1). If the district 

attorney refuses or otherwise fails to commence an action to enforce the open meetings law 

within 20 days after receiving the verified complaint, the individual may bring an action in 

the name of the state. Wis. Stat. § 19.97(4). (Please note a district attorney may still 

commence an enforcement action even after 20 days have passed.) Such actions by an 

individual must be commenced within two years after the cause of action accrues. Wis. Stat. 

§ 893.93(2)(a).  

 

You may wish to contact a private attorney regarding this matter. The State Bar of 

Wisconsin operates an attorney referral service. The referral service is free; however, a 

private attorney may charge attorney’s fees. You may reach the service using the contact 

information below: 

 

Lawyer Referral and Information Service 

State Bar of Wisconsin 

P.O. Box 7158 

Madison, WI 53707-7158 

(800) 362-9082 

(608) 257-4666 

http://www.wisbar.org/forpublic/ineedalawyer/pages/lris.aspx 
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The Attorney General and the Office of Open Government are committed to  

increasing government openness and transparency, and DOJ endeavors to offer guidance  

in these areas. DOJ offers several open government resources through its website 

(https://www.doj.state.wi.us/office-open-government/office-open-government). DOJ provides 

the full Wisconsin open meetings law and maintains an Open Meetings Law Compliance 

Guide on its website. 

 

DOJ appreciates your concern. We are dedicated to the work necessary to preserve 

Wisconsin’s proud tradition of open government. Thank you for your correspondence. 

 

 The information provided in this letter is provided pursuant to Wis. Stat. § 19.98  

and does not constitute an informal or formal opinion of the Attorney General pursuant to 

Wis. Stat. § 165.015(1). 

 

Sincerely, 

      
      Jad M. Itani 

      Assistant Attorney General 

      Office of Open Government 

 

JMI:lah 
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February 6, 2023 

 
Robert Rymer, #163601 
Fox Lake Correctional Institution 
Post Office Box 200  
Fox Lake, WI 53933-0200 
 
Dear Robert Rymer:  
 
 The Wisconsin Department of Justice (DOJ) is in receipt of your correspondence, 
dated December 28, 2022, in which you wrote, “The courts & sheriffs dept. in my cases have 
charged me much more than Wis. Dept. of Justice in 2019 calculated its per-page cost to be.” 
 

The DOJ Office of Open Government (OOG) works to increase government openness 
and transparency with a focus on the Wisconsin Open Meetings Law, Wis. Stat. §§ 19.81 to 
19.98, and the Wisconsin Public Records Law, Wis. Stat. §§ 19.31 to 19.39. While a portion of 
your correspondence pertained to the public records law, it also discussed a matter outside 
the scope of the OOG’s responsibilities. As a result, we are unable to offer you assistance or 
insight regarding matters outside the OOG’s scope. We can, however, provide you with some 
general information about the public records law that we hope you will find helpful. 

 
The public records law authorizes requesters to inspect or obtain copies of “records” 

created or maintained by an “authority.” The purpose of the public records law is to shed light 
on the workings of government and the official acts of public officers and employees. Bldg. & 
Constr. Trades Council v. Waunakee Cmty. Sch. Dist., 221 Wis. 2d 575, 582, 585 N.W.2d 726 
(Ct. App. 1998). 

 
First, please note that as an individual who is currently incarcerated, your right to 

request records under the public records law is limited to records that contain specific 
references to yourself and are otherwise accessible to you by law. See Wis. Stat. § 19.32(1c) 
and (3). If the records you requested pertain to you or your minor children, you may request 
them pursuant to the public records law. However, under the public records law, certain 
information may still be redacted from the records. 

 
Under the public records law, “[A]n authority may charge a fee not exceeding the 

actual, necessary, and direct costs of four specific tasks: (1) ‘reproduction and transcription’; 
(2) ‘photographing and photographic processing’; (3) ‘locating’; and (4) ‘mailing or shipping.’” 
Milwaukee Journal Sentinel v. City of Milwaukee, 2012 WI 65, ¶ 54, 341 Wis. 2d 607, 
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815 N.W.2d 367 (citation omitted) (emphasis in original). The amount of such fees may vary 
depending on the authority. However, an authority may not profit from complying with public 
records requests. WIREdata, Inc. v. Vill. of Sussex, 2008 WI 69, ¶¶ 103, 107, 310 Wis. 2d 397, 
751 N.W.2d 736 (concluding an authority may not profit from its response to a public records 
request but may recoup all its actual costs). An authority may choose to provide copies of a 
requested record without charging fees or by reducing fees where an authority determines 
that waiver or reduction of the fee is in the public interest. Wis. Stat. § 19.35(3)(e).  

 
The law permits an authority to impose a fee for locating records if the cost is $50.00 

or more. Wis. Stat. § 19.35(3)(c). An authority may require a requester prepay any such fees 
if the total amount exceeds $5.00. Wis. Stat. § 19.35(3)(f). Generally, the rate for an actual, 
necessary, and direct charge for staff time should be based on the pay rate (including fringe 
benefits) of the lowest paid employee capable of performing the task. For more information 
on permissible fees, please see the Office of Open Government Advisory: Charging Fees under 
the Wisconsin Public Records Law, which was issued on August 8, 2018, and can be found on 
DOJ’s Website: https://www.doj.state.wi.us/sites/default/files/news-media/8.8.18_OOG_Advisory_Fees_0.pdf. 

 
There may be other laws outside of the public records law establishing fees for the 

records in question, potentially rendering those fees permissible under the public records 
law. See Wis. Stat. § 19.35(3) (allowing fees outside the public records law if those fees are 
established by another law). However, the OOG is unable to offer you assistance regarding 
other laws that are outside the scope of the OOG’s responsibilities and authority under the 
public records law. 

 
The public records law provides several remedies for a requester dissatisfied with an 

authority’s response, or lack of response, to a public records request. A requester may file an 
action for mandamus, with or without an attorney, asking a court to order release of the 
records. Wis. Stat. § 19.37(1)(a). To obtain a writ of mandamus, the requester must establish 
four things: “(1) the petitioner has a clear legal right to the records sought; (2) the government 
entity has a plain legal duty to disclose the records; (3) substantial damages would result if 
the petition for mandamus was denied; and (4) the petitioner has no other adequate remedy 
at law.” Watton v. Hegerty, 2008 WI 74, ¶ 8, 311 Wis. 2d 52, 751 N.W.2d 369. 
 

It is important to note that the public records law states that no action for mandamus 
may be commenced by an incarcerated person later than 90 days after the date the request 
was denied. See Wis. Stat. § 19.37(1m). Inmates who seek mandamus must also exhaust their 
administrative remedies first before filing an action under Wis. Stat. § 19.37. See Wis. Stat. 
§ 801.07(7); Moore v. Stahowiak, 212 Wis. 2d 744, 749-50, 569 N.W.2d 70 (Ct. App. 1997). For 
requesters who are not committed or incarcerated, an action for mandamus arising under the 
public records law must be commenced within three years after the cause of action accrues. 
See Wis. Stat. § 893.90(2). 

 
Alternatively, the requester may submit a written request for the district attorney of 

the county where the record is found, or the Attorney General, to file an action for mandamus 
seeking release of the requested records. Wis. Stat. § 19.37(1)(b). The Attorney General is 
authorized to enforce the public records law; however, the Attorney General normally 
exercises this authority in cases presenting novel issues of law that coincide with matters of 
statewide concern. Although you did not specifically request the Attorney General to file an 
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action for mandamus, nonetheless, we respectfully decline to pursue an action for mandamus 
on your behalf. 

 
You may wish to contact a private attorney regarding your matter. The State Bar of 

Wisconsin operates an attorney referral service. The referral service is free; however, a 
private attorney may charge attorney’s fees. You may reach the service using the contact 
information below: 
 

Lawyer Referral and Information Service 
State Bar of Wisconsin 

P.O. Box 7158 
Madison, WI 53707-7158 

(800) 362-9082 
(608) 257-4666 

http://www.wisbar.org/forpublic/ineedalawyer/pages/lris.aspx 
 

The Attorney General and the Office of Open Government are committed to  
increasing government openness and transparency, and DOJ endeavors to offer guidance  
in these areas. DOJ offers several open government resources through its website 
(https://www.doj.state.wi.us/office-open-government/office-open-government). DOJ provides 
the full Wisconsin public records law and maintains a Public Records Law Compliance Guide 
on its website. 
 

DOJ appreciates your concern. We are dedicated to the work necessary to preserve 
Wisconsin’s proud tradition of open government. Thank you for your correspondence. 

 
The information provided in this letter is provided pursuant to Wis. Stat. § 19.39  

and does not constitute an informal or formal opinion of the Attorney General pursuant to 
Wis. Stat. § 165.015(1). 

 
      Sincerely, 

      
      Jad M. Itani 
      Assistant Attorney General 
      Office of Open Government 
 
JMI:lah 
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February 7, 2023 

 

Maureen Eubanks 

moeubanks@yahoo.com 

 

Dear Maureen Eubanks: 

 

 The Wisconsin Department of Justice (DOJ) is in receipt of your correspondence, 

dated February 25, 2022, in which you asked, “Can an open government meeting require 

people to sign in before attending the meeting?[ ] Either by filling out a sign-in sheet or 

identifying themselves if they are online?” 

 

The Wisconsin Open Meetings Law, Wis. Stat. §§ 19.81 to 19.98, acknowledges that 

the public is entitled to the fullest and most complete information regarding government 

affairs as is compatible with the conduct of governmental business. Wis. Stat. § 19.81(1). All 

meetings of governmental bodies shall be held publicly in places reasonably accessible to 

members of the public and be open to all citizens at all times unless otherwise expressly 

provided by law. Wis. Stat. §§ 19.81(2), 19.82(3). The provisions of the open meetings law are 

to be construed liberally to achieve that purpose. Wis. Stat. § 19.81(4). 

 

For example, the Attorney General has previously concluded that members of the 

public not only have a right to attend open meetings, but they also have a concomitant right 

to take notes at such a meeting, or to do other nondisruptive acts, in order to obtain and 

preserve “the fullest and most complete information” of what occurred. See 66 OAG 318, 324-

25 (1977). Under Wis. Stat. § 19.90, the government body “shall make a reasonable effort to 

accommodate any person desiring to record, film or photograph the meeting.” That section, 

however, “does not permit recording, filming or photographing such a meeting in a manner 

that interferes with the conduct of the meeting or the rights of the participants.” Wis. Stat. 

§ 19.90. 

 

Similarly, a governmental body must meet in a facility which gives reasonable public 

access and may not systematically exclude or arbitrarily refuse admittance to any individual. 

State ex rel. Badke v. Vill. Board of Vill. of Greendale, 173 Wis. 2d 553, 494 N.W.2d 408 

(1993). The open meetings law, however, does not require absolute accessibility. Id.  

 

Moreover, while Wisconsin law requires that meetings of governmental bodies be open 

to the public so that citizens may attend and observe open session meetings, the law does not 

require a governmental body to allow members of the public to speak or actively participate 
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in the body’s meetings. While the open meetings law does allow a governmental body to set 

aside a portion of a meeting for public comment, it does not require a body to do so. Wis. Stat.  

§§ 19.83(2), 19.84(2). Unless other statutes specifically apply, however, a governmental body 

is free to determine for itself whether and to what extent it will allow citizen participation at 

its meetings. For example, a body may choose to limit the time each citizen has to speak, and 

members of the public may also be asked to leave if they become disruptive or otherwise 

interfere with the conduct of the meeting. See, e.g., Nix Correspondence (Oct. 29, 2002); 

Fechner Correspondence (Mar. 22, 2018). 

 

Thus, based on the information above, the open meetings law does not require 

attendees of open meetings to sign in or identify themselves if they are online. The open 

meetings law governs public access to and notice of meetings of governmental bodies, and 

also governs certain recordkeeping requirements, but the open meetings law does not dictate 

all procedural aspects of how bodies run meetings. The open meetings law does not require 

more formal or detailed recordkeeping of other aspects of the meeting, beyond the record of 

all motions and roll-call votes required by Wis. Stat. § 19.88(3).  

 

If you would like to learn more about the open meetings law, DOJ’s Office of Open 

Government offers several open government resources through the Wisconsin DOJ website 

(https://www.doj.state.wi.us/office-open-government/office-open-government). DOJ provides 

the full Wisconsin Open Meetings Law, Wis. Stat. §§ 19.81 to 19.98, and maintains an Open 

Meetings Law Compliance Guide on its website. 

 

Thank you for your correspondence. We are dedicated to the work necessary to 

preserve Wisconsin’s proud tradition of open government. If you have additional questions or 

concerns, DOJ maintains a Public Records Open Meetings (PROM) help line to respond to 

individuals’ open government questions. The PROM telephone number is (608) 267-2220. 

 

 The information provided in this letter is provided pursuant to Wis. Stat. § 19.98  

and does not constitute an informal or formal opinion of the Attorney General pursuant to 

Wis. Stat. § 165.015(1). 

 

      Sincerely, 

      
      Jad M. Itani 

      Assistant Attorney General 

      Office of Open Government 

 

JMI:lah 
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February 9, 2023 

 

Tom Dobbe 

tomld44@hotmail.com 

 

Dear Tom Dobbe: 

 

 The Wisconsin Department of Justice (DOJ) is in receipt of your correspondence, 

dated December 31, 2021, in which you “seek info and clarity on open meetings law regarding 

the Town of Viroqua.” You wrote, “A public meeting was held with a class two notice, 

regarding the preliminary platting of a rural subdivision. . . . Weeks Later, we found out that 

the proposed changes were modified again without public input. . . . Several of us had asked 

in writing, to be notified about any meetings where consideration of this subdivision was on 

the agenda. We have not received such written notice, but decisions have been made and the 

preliminary plat approved by the board.”  

 

The DOJ Office of Open Government (OOG) works to increase government openness 

and transparency with a focus on the Wisconsin Open Meetings Law, Wis. Stat. §§ 19.81 to 

19.98, and the Wisconsin Public Records Law, Wis. Stat. §§ 19.31 to 19.39. While a portion of 

your correspondence pertained to the open meetings law, some of the subject matter is outside 

the scope of the OOG’s responsibilities. As a result, we are unable to offer you assistance or 

insight regarding your concerns pertaining to matters out of the OOG’s scope. We can, 

however, provide you with some general information about the open meetings law that we 

hope you will find helpful. 

 

The open meetings law applies to every meeting of a governmental body. Wis. Stat.  

§ 19.83. A “meeting” is defined as:  

 

[T]he convening of members of a governmental body for the purpose of 

exercising the responsibilities, authority, power or duties delegated to or 

vested in the body. If one-half or more of the members of a governmental body 

are present, the meeting is rebuttably presumed to be for the purpose of 

exercising the responsibilities, authority, power or duties delegated to or 

vested in the body. The term does not include any social or chance gathering 

or conference which is not intended to avoid this subchapter . . . . 

 

Wis. Stat. § 19.82(2). A “convening of members” occurs when a group of members 

gather to engage in formal or informal government business, including discussion, decision, 
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and information gathering. State ex rel. Badke v. Vill. Bd. of Vill. of Greendale, 173 Wis. 2d 

553, 572, 494 N.W.2d 408 (1993). 

 

The open meetings law acknowledges that the public is entitled to the fullest and most 

complete information regarding government affairs as is compatible with the conduct of 

governmental business. Wis. Stat. § 19.81(1). All meetings of governmental bodies shall be 

held publicly and be open to all citizens at all times unless otherwise expressly provided by 

law. Wis. Stat. § 19.81(2). The provisions of the open meetings law are to be construed 

liberally to achieve that purpose. Wis. Stat. § 19.81(4). 

 

The open meetings law requires that public notice of all meetings of a governmental 

body must be given by communication from the governmental body’s chief presiding officer 

or his or her designee to the following: (1) the public; (2) to news media who have filed a 

written request for such notice; and (3) to the official newspaper (designated under Wis. Stat. 

§§ 985.04, 985.05, and 985.06) or, if there is no such paper, to a news medium likely to give 

notice in the area. Wis. Stat. § 19.84(1). In addition to these requirements, other statutes 

may also set forth the type of notice required for a meeting of a governmental body. 

 

Public notice of every meeting of a governmental body must be provided at least  

24 hours prior to the commencement of such a meeting. Wis. Stat. § 19.84(3). If, for good 

cause, such notice is impossible or impractical, shorter notice may be given, but in no case 

may the notice be less than two hours in advance of the meeting. Id. Furthermore, the law 

requires separate public notice for each meeting of a governmental body at a time and date 

“reasonably proximate to the time and date of the meeting.” Wis. Stat. § 19.84(4).  

 

 Every public notice of a meeting must give the time, date, place and subject matter of 

the meeting, and the notice must be in such a form so as to reasonably apprise the public of 

this information. Wis. Stat. § 19.84(2). The notice requirement gives the public information 

about the business to be conducted that will alert them to the importance of the meeting, so 

that they can make an informed decision whether to attend. State ex rel. Badke v. Vill. Bd. of 

Vill. of Greendale, 173 Wis. 2d 553, 573–78, 494 N.W.2d 408 (1993). 

  

 Whether the notice is specific enough is determined on a case-specific basis, based on 

a reasonableness standard. State ex rel. Buswell v. Tomah Area Sch. Dist., 2007 WI 71,  

¶¶ 27–29, 301 Wis. 2d 178, 732 N.W.2d 804. This includes analyzing such factors as the 

burden of providing more detailed notice, whether the subject is of particular public interest, 

and whether it involves non-routine action that the public would be unlikely to anticipate. 

Id. ¶ 28. There may be less need for specificity where a meeting subject occurs frequently, 

because members of the public are more likely to anticipate that the meeting subject will be 

addressed, but novel issues may require more specific notice. Id. ¶ 31.  

 

A governmental body, when conducting a meeting, is free to discuss any aspect of any 

subject identified in the public notice of that meeting, as well as issues reasonably related to 

that subject, but may not address any topics that are not reasonably related to the 

information in the notice. Buswell, 2007 WI 71, ¶ 34. There is no requirement, however, that 

a governmental body must follow the agenda in the order listed on the meeting notice, unless 

a particular agenda item has been noticed for a specific time. Stencil Correspondence (Mar. 6, 
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2008). Nor is a governmental body required to actually discuss every item contained in the 

public notice. It is reasonable, in appropriate circumstances, for a body to cancel a previously 

planned discussion or postpone it to a later date. Black Correspondence (Apr. 22, 2009); 

Krueger Correspondence (Feb. 13, 2019).  

 

In an effort to increase transparency, DOJ recommends that governmental bodies 

keep minutes of all meetings. However, there is no requirement under the open meetings law 

for a governmental body to do so. The open meetings law only requires a governmental body 

to create and preserve a record of all motions and roll-call votes at its meetings. Wis. Stat. § 

19.88(3). This requirement applies to both open and closed sessions. See De Moya 

Correspondence (June 17, 2009). Written minutes are the most common method used to 

comply with the requirement, but they are not the only permissible method. It can also be 

satisfied if the motions and roll-call votes are recorded and preserved in some other way, such 

as on a tape recording. See I-95-89 (Nov. 13, 1989).  

 

Thus, as long as the body creates and preserves a record of all motions and roll-call 

votes, the Wis. Stat. § 19.88(3) requirement is satisfied, and the open meetings law does not 

require the body to take more formal or detailed minutes of other aspects of the meeting. 

Other statutes outside the open meetings law, however, may prescribe particular minute-

taking requirements for certain governmental bodies and officials that go beyond what is 

required by the open meetings law. I-20-89 (Mar. 8, 1989). See, e.g., Wis. Stat. §§ 59.23(2)(a) 

(county clerk); 60.33(2)(a) (town clerk); 61.25(3) (village clerk); 62.09(11)(b) (city clerk); 

62.13(5)(i) (police and fire commission); 66.1001(4)(b) (plan commission); 70.47(7)(bb) (board 

of review). 

 

Although Wis. Stat. § 19.88(3) does not indicate how detailed the record of motions 

and roll-call votes should be, the general legislative policy of the open meetings law is that 

“the public is entitled to the fullest and most complete information regarding the affairs of 

government as is compatible with the conduct of governmental business.” See Wis. Stat.  

§ 19.81(1). In light of that policy, it seems clear that a governmental body’s records should 

provide the public with a reasonably intelligible description of the essential substantive 

elements of every motion made, who initiated and seconded the motion, the outcome of any 

vote on the motion, and, if a roll-call vote, how each member voted. See De Moya 

Correspondence (June 17, 2009). 

 

If you would like to learn more about the open meetings law, DOJ’s Office of Open 

Government offers several open government resources through the Wisconsin DOJ website 

(https://www.doj.state.wi.us/office-open-government/office-open-government). DOJ provides 

the full Wisconsin Open Meetings Law, Wis. Stat. §§ 19.81 to 19.98, and maintains an Open 

Meetings Law Compliance Guide on its website. 

 

DOJ appreciates your concern. We are dedicated to the work necessary to preserve 

Wisconsin’s proud tradition of open government. Thank you for your correspondence. 

 

The information provided in this letter is provided pursuant to Wis. Stat. § 19.98  

and does not constitute an informal or formal opinion of the Attorney General pursuant to 

Wis. Stat. § 165.015(1). 
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      Sincerely, 

      
      Jad M. Itani 

      Assistant Attorney General 

      Office of Open Government 

 

JMI:lah 
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February 16, 2023 

 

Kim Grimmer  

kgrimmer@kgrimmerlaw.com 

 

Dear Kim Grimmer: 

 

 The Wisconsin Department of Justice (DOJ) is in receipt of your correspondence, 

dated June 3, 2022, in which you wrote, “I’m the secretary of the Walnut Grove Homeowner’s 

Association [WGHA] here in Madison. One of our homeowners has just asserted that our 

Architectural Control Committee . . . is obligated to comply with the Wisconsin Open 

Meetings and Open Records Laws. . . . Do you know if the department has ever considered 

this issue?” You wrote, “I am not seeking a formal opinion, just a general reaction to this 

issue, or if an opinion has been rendered that covers an analogous organization (HOA, Condo 

Association) being referred to that opinion.” 

  

In your August 1, 2022, correspondence you wrote, “I write at the direction of the 

WGHA Board to request an opinion of the Department of Justice as to the applicability of 

Wisconsin’s Open Records and Open Meeting Laws to our corporation’s operations.” The 

Attorney General and DOJ’s Office of Open Government (OOG) appreciate your concern and 

your request for an opinion. Wisconsin law provides that the Attorney General must, when 

asked, provide the legislature and designated Wisconsin state government officials with an 

opinion on legal questions. Wis. Stat. § 165.015. The Attorney General may also provide 

formal legal opinions to district attorneys and county corporation counsel under certain 

circumstances. Wis. Stat. §§ 165.25(3) and 59.42(1)(c). The Attorney General cannot provide 

you with the opinion you requested because you do not meet these criteria. However, DOJ is 

providing you with information regarding the public records and open meetings law that we 

hope you find helpful. 

 

The Wisconsin Public Records Law, Wis. Stat. §§ 19.31 to 19.39, authorizes requesters 

to inspect or obtain copies of “records” created or maintained by an “authority.” The purpose 

of the public records law is to shed light on the workings of government and the official acts 

of public officers and employees. Bldg. & Constr. Trades Council v. Waunakee Cmty. Sch. 

Dist., 221 Wis. 2d 575, 582, 585 N.W.2d 726 (Ct. App. 1998). The Wisconsin public records 

law defines an “authority” as any of the following having custody of a record: 

 

[A] state or local office, elective official, agency, board, 

commission, committee, council, department or public body 
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corporate and politic created by the constitution or by any law, 

ordinance, rule or order; a governmental or quasi-governmental 

corporation except for the Bradley center sports and 

entertainment corporation; a special purpose district; any court 

of law; the assembly or senate; a nonprofit corporation which 

receives more than 50 percent of its funds from a county or a 

municipality, as defined in s. 59.001(3), and which provides 

services related to public health or safety to the county or 

municipality; a university police department under s. 175.42; or 

a formally constituted subunit of any of the foregoing. 

 

Wis. Stat. § 19.32(1). Only an entity that falls within this definition of “authority” is subject 

to the provisions of the public records law.  

 

Based on the limited information provided, DOJ cannot make a definitive 

determination as to whether the WGHA would be considered an authority. However, 

typically, a homeowners’ association would not fit within this definition of an authority. 

 

The Wisconsin Open Meetings Law, Wis. Stat. §§ 19.81 to 19.98, acknowledges that 

the public is entitled to the fullest and most complete information regarding government 

affairs as is compatible with the conduct of governmental business. Wis. Stat. § 19.81(1). All 

meetings of governmental bodies shall be held publicly and be open to all citizens at all times 

unless otherwise expressly provided by law. Wis. Stat. § 19.81(2). The provisions of the open 

meetings law are to be construed liberally to achieve that purpose. Wis. Stat. § 19.81(4). 

 

The open meetings law applies to every meeting of a governmental body. A 

governmental body is defined as: 

 

[A] state or local agency, board, commission, council, department 

or public body corporate and politic created by constitution, 

statute, ordinance, rule or order; a governmental or quasi-

governmental corporation except for the Bradley Center sports 

and entertainment corporation; a local exposition district under 

subch. II of ch. 229; a long-term care district under s. 46.2895; 

or a formally constituted subunit of any of the foregoing, but 

excludes any such body or committee or subunit of such body 

which is formed for or meeting for the purpose of collective 

bargaining under subch. I, IV, V, or VI of ch. 111.  

 

Wis. Stat. § 19.82(1). The list of entities is broad enough to include essentially any 

governmental entity, regardless of what it is labeled. An entity that fits within the definition 

of governmental body must comply with the requirements of the open meetings law.  

 

The definition of a governmental body includes a “quasi-governmental corporation,” 

which is not defined in the statute, but the Wisconsin Supreme Court discussed the definition 

of “quasi-governmental corporation” in State v. Beaver Dam Area Development Corp. 

(“BDADC”), 2008 WI 90, 312 Wis. 2d 84, 752 N.W.2d 295. In that decision, the Court held 

that a “quasi-governmental corporation” does not have to be created by the government or be 
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per se governmental, but rather is a corporation that significantly resembles a governmental 

corporation in function, effect, or status. Id. ¶¶ 33-36. The Court further held that each case 

must be decided on its own particular facts, under the totality of the circumstances. The 

Court set forth a non-exhaustive list of factors to be examined in determining whether a 

particular corporation sufficiently resembles a governmental corporation to be deemed quasi-

governmental, while emphasizing that no single factor is outcome determinative. Id. ¶¶ 7-8, 

63 n.14, and 79. The factors set out by the Court in BDADC fall into five basic categories: 

(1) the extent to which the private corporation is supported by public funds; (2) whether the 

private corporation serves a public function and, if so, whether it also has other, private 

functions; (3) whether the private corporation appears in its public presentations to be a 

governmental entity; (4) the extent to which the private corporation is subject to 

governmental control; and (5) the degree of access that government bodies have to the private 

corporation’s records. Id. ¶ 62. 

 

In addition, a “formally constituted subunit” of a governmental body is itself a 

“governmental body” within the definition in Wis. Stat. § 19.82(1). A subunit is a separate, 

smaller body created by a parent body and composed exclusively of members of the parent 

body. 74 Op. Att’y Gen. 38, 40 (1985). Groups that include both members and non-members 

of a parent body, however, are not “subunits” of the parent body. 

 

Although DOJ has insufficient information to determine whether the WGHA 

constitutes a governmental body, generally, a homeowners’ association would not fit within 

this definition. 

 

If you would like to learn more about the open meetings law, DOJ’s Office of Open 

Government offers several open government resources through the Wisconsin DOJ website 

(https://www.doj.state.wi.us/office-open-government/office-open-government). DOJ provides 

the full Wisconsin public records law and open meetings law and maintains Public Records 

Law Compliance Guide and an Open Meetings Law Compliance Guide on its website. 

 

DOJ is dedicated to the work necessary to preserve Wisconsin’s proud tradition of 

open government. Thank you for your correspondence. 

 

 The information provided in this letter is provided pursuant to Wis. Stat. §§ 19.39 and 

19.98 and does not constitute an informal or formal opinion of the Attorney General pursuant 

to Wis. Stat. § 165.015(1). 

 

 

      Sincerely, 

       
      Jad M. Itani 

      Assistant Attorney General 

      Office of Open Government 

JMI:lah 
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February 16, 2023 

 

Josh Mueller  

joshuasmueller@gmail.com 

 

Dear Josh Mueller: 

 

The Wisconsin Department of Justice (DOJ) is in receipt of your correspondence, 

dated May 3, 2022, in which you asked, “If part of the government has a session that is 

centrally located for an in-person session, can a WI Citizen request a virtual option be made 

available (or is one required) and what is considered a reasonable travel distance?” 

 

The Wisconsin Open Meetings Law, Wis. Stat. §§ 19.81 to 19.98, acknowledges that 

the public is entitled to the fullest and most complete information regarding government 

affairs as is compatible with the conduct of governmental business. Wis. Stat. § 19.81(1). All 

meetings of governmental bodies shall be held publicly and be open to all citizens at all times 

unless otherwise expressly provided by law. Wis. Stat. § 19.81(2). The provisions of the open 

meetings law are to be construed liberally to achieve that purpose. Wis. Stat. § 19.81(4). 

 

The open meetings law requires that “all meetings of all state and local governmental 

bodies shall be publicly held in places reasonably accessible to members of the public and 

shall be open to all citizens at all times.” Wis. Stat. § 19.81(2). Similarly, an “open session” is 

defined in Wis. Stat. § 19.82(3) as “a meeting which is held in a place reasonably accessible 

to members of the public and open to all citizens at all times.” A meeting must be preceded 

by notice providing the time, date, place, and subject matter of the meeting, generally, at 

least 24 hours before it begins. Wis. Stat. § 19.84. Every meeting of a governmental body 

must initially be convened in “open session.” See Wis. Stat. §§ 19.83, 19.85(1). All business of 

any kind, formal or informal, must be initiated, discussed, and acted upon in “open session,” 

unless one of the exemptions set forth in Wis. Stat. § 19.85(1) applies. Wis. Stat. § 19.83. 

 

The requirement that meeting locations be reasonably accessible to the public and 

open to all citizens at all times means that governmental bodies must hold their meetings in 

places that are reasonably calculated to be large enough to accommodate all citizens who 

wish to attend the meetings. State ex rel. Badke v. Vill. Bd. of Greendale, 173 Wis. 2d 553, 

580-81, 494 N.W.2d 408 (1993). Absolute access is not, however, required. Id. In Badke, for 

instance, the Wisconsin Supreme Court concluded that a village board meeting that was held 

in a village hall capable of holding 55–75 people was reasonably accessible, although three 

members of the public were turned away due to overcrowding. Id. at 561, 563, 581. Whether 
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a meeting place is reasonably accessible depends on the facts in each individual case. Any 

doubt as to whether a meeting facility—or remote meeting platform—is large or sufficient 

enough to satisfy the requirement should be resolved in favor of holding the meeting in a 

larger facility or with a remote meeting platform with sufficient capacity. 

 

The open meetings law also requires that governmental bodies hold their meetings at 

locations near to the public they serve. Accordingly, the Attorney General has concluded that 

a school board meeting held forty miles from the district which the school board served was 

not “reasonably accessible” within the meaning of the open meetings law. Miller 

Correspondence (May 25, 1977). The Attorney General advises that, in order to comply with 

the “reasonably accessible” requirement, governmental bodies should conduct all their 

meetings at a location within the territory they serve, unless there are special circumstances 

that make it impossible or impractical to do so. I-29-91 (Oct. 17, 1991).  

 

The open meetings law “does not require that all meetings be held in publicly owned 

places but rather in places ‘reasonably accessible to members of the public.’” 69 Op. Att’y Gen. 

143, 144 (1980) (quoting 47 Op. Att’y Gen. 126 (1978)). As such, DOJ’s longstanding advice 

is that a telephone conference call can be an acceptable method of convening a meeting of a 

governmental body. Id. at 146. More recently, DOJ guidance deemed video conference calls 

acceptable as well. 

 

When an open meeting is held by teleconference or video conference, the public must 

have a means of monitoring the meeting. A governmental body will typically be able to meet 

this obligation by providing the public with information (in accordance with notice 

requirements) for joining the meeting remotely, even if there is no central location at which 

the public can convene for the meeting. A governmental body conducting a meeting remotely 

should be mindful of the possibility that it may be particularly burdensome or even infeasible 

for one or more individuals who would like to observe a meeting to do so remotely—for 

example, for people without telephone or internet access or who are deaf or hard of hearing—

and appropriate accommodations should be made to facilitate reasonable access to the 

meeting for such individuals.  

 

To be clear, providing only remote access to an open meeting is not always permissible, 

as past DOJ guidance discussed. For example, where a complex plan, drawing, or chart is 

needed for display or the demeanor of a witness is significant, a meeting held by telephone 

conference likely would not be “reasonably accessible” to the public because important 

aspects of the discussion or deliberation would not be communicated to the public. See  

69 Op. Att’y Gen. at 145. Further, the type of access that constitutes reasonable access in the 

circumstances present during the pandemic, in which health officials have encouraged social 

distancing in order to mitigate the impact of COVID-19, may be different from the type of 

access required in other circumstances. Ultimately, whether a meeting is “reasonably 

accessible” is a factual question that must be determined on a case-by-case basis. Id. 
 

However, there are currently no provisions in the open meetings law that mandates a 

remote option, such as ZOOM, be made available for the public when the meeting is being 

held in person at a reasonably accessible location.   
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If you would like to learn more about the open meetings law, DOJ’s Office of Open 

Government offers several open government resources through the Wisconsin DOJ website 

(https://www.doj.state.wi.us/office-open-government/office-open-government). DOJ provides 

the full Wisconsin Open Meetings Law, Wis. Stat. §§ 19.81 to 19.98, and maintains an Open 

Meetings Law Compliance Guide on its website. 

 

DOJ appreciates your concern. We are dedicated to the work necessary to preserve 

Wisconsin’s proud tradition of open government. Thank you for your correspondence. 

 

 The information provided in this letter is provided pursuant to Wis. Stat. § 19.98  

and does not constitute an informal or formal opinion of the Attorney General pursuant to 

Wis. Stat. § 165.015(1). 

 

      Sincerely, 

      
      Jad M. Itani 

      Assistant Attorney General 

      Office of Open Government 

 

JMI:lah 

 



 

 
  STATE OF WISCONSIN 

  DEPARTMENT OF JUSTICE 
⎯⎯⎯⎯⎯⎯⎯⎯⎯⎯⎯⎯⎯⎯⎯⎯⎯⎯⎯⎯⎯⎯⎯⎯⎯⎯⎯⎯⎯⎯⎯⎯⎯⎯⎯⎯⎯⎯⎯⎯⎯⎯⎯⎯ 
Josh Kaul 

Attorney General 
 

 

  

17 W. Main Street 

P.O. Box 7857 

Madison, WI  53707-7857 

www.doj.state.wi.us 

 

Jad M. Itani 

Assistant Attorney General 

itanijm@doj.state.wi.us 

608/266-1221 

TTY 1-800-947-3529 

FAX 608/266-2779 

 

February 17, 2023 

 

Debra Semrad  

deb.semrad@gmail.com 

 

Dear Debra Semrad: 

 

 The Wisconsin Department of Justice (DOJ) is in receipt of your correspondence, 

dated May 5, 2022, regarding alleged open meetings law violations by the Pearl Lake 

Protective & Rehabilitation District (PRD) and the Town of Leon Board including the 

“[f]ailure to post proper notice for meetings required by law at least 3 different times” and 

“[f]ailure to properly inform the public on the Agenda’s. Including making motions and 

approval not listed on Agendas.” You included a Verified Open Meetings Law Complaint and 

supporting documents with your August 24, 2022 correspondence which has been reviewed.   

 

The DOJ Office of Open Government (OOG) works to increase government openness 

and transparency with a focus on the Wisconsin Open Meetings Law, Wis. Stat. §§ 19.81 to 

19.98, and the Wisconsin Public Records Law, Wis. Stat. §§ 19.31 to 19.39. While a portion of 

your correspondence pertained to the open meetings law, some of the subject matter you 

referenced is outside the scope of the OOG’s responsibilities. As a result, we are unable to 

offer you assistance or insight regarding matters outside the OOG’s scope. We can, however, 

provide you with some general information about the open meetings law that we hope you 

will find helpful. 

 

The open meetings law acknowledges that the public is entitled to the fullest and most 

complete information regarding government affairs as is compatible with the conduct of 

governmental business. Wis. Stat. § 19.81(1). All meetings of governmental bodies shall be 

held publicly and be open to all citizens at all times unless otherwise expressly provided by 

law. Wis. Stat. § 19.81(2). The provisions of the open meetings law are to be construed 

liberally to achieve that purpose. Wis. Stat. § 19.81(4). 

 

The open meetings law requires that public notice of all meetings of a governmental 

body must be given by communication from the governmental body’s chief presiding officer 

or his or her designee to the following: (1) the public; (2) to news media who have filed a 

written request for such notice; and (3) to the official newspaper (designated under Wis. Stat. 

§§ 985.04, 985.05, and 985.06) or, if there is no such paper, to a news medium likely to give 

notice in the area. Wis. Stat. § 19.84(1). In addition to these requirements, other statutes 

may also set forth the type of notice required for a meeting of a governmental body. 
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The open meetings law provides for the level of specificity required in agenda items 

for open meetings as well as the timing for releasing agendas in order to provide proper 

notice. Wis. Stat. § 19.84(2). Public notice of every meeting of a governmental body must be 

provided at least 24 hours prior to the commencement of such a meeting. Wis. Stat. § 19.84(3). 

If, for good cause, such notice is impossible or impractical, shorter notice may be given, but 

in no case may the notice be less than two hours in advance of the meeting. Id. Furthermore, 

the law requires separate public notice for each meeting of a governmental body at a time 

and date “reasonably proximate to the time and date of the meeting.” Wis. Stat. § 19.84(4). 

 

 Every public notice of a meeting must give the time, date, place and subject matter of 

the meeting, and the notice must be in such a form so as to reasonably apprise the public of 

this information. Wis. Stat. § 19.84(2). The notice requirement gives the public information 

about the business to be conducted that will alert them to the importance of the meeting, so 

that they can make an informed decision whether to attend. State ex rel. Badke v. Vill. Bd. of 

Vill. of Greendale, 173 Wis. 2d 553, 573–78, 494 N.W.2d 408 (1993). 

  

 Whether the notice is specific enough is determined on a case-specific basis, based on 

a reasonableness standard. State ex rel. Buswell v. Tomah Area Sch. Dist., 2007 WI 71,  

¶¶ 27–29, 301 Wis. 2d 178, 732 N.W.2d 804. This includes analyzing such factors as the 

burden of providing more detailed notice, whether the subject is of particular public interest, 

and whether it involves non-routine action that the public would be unlikely to anticipate. 

Id. ¶ 28. There may be less need for specificity where a meeting subject occurs frequently, 

because members of the public are more likely to anticipate that the meeting subject will be 

addressed, but novel issues may require more specific notice. Id. ¶ 31.  

 

A governmental body, when conducting a meeting, is free to discuss any aspect of any 

subject identified in the public notice of that meeting, as well as issues reasonably related to 

that subject, but may not address any topics that are not reasonably related to the 

information in the notice. Buswell, 2007 WI 71, ¶ 34. There is no requirement, however, that 

a governmental body must follow the agenda in the order listed on the meeting notice, unless 

a particular agenda item has been noticed for a specific time. Stencil Correspondence (Mar. 6, 

2008). Nor is a governmental body required to actually discuss every item contained in the 

public notice. It is reasonable, in appropriate circumstances, for a body to cancel a previously 

planned discussion or postpone it to a later date. Black Correspondence (Apr. 22, 2009); 

Krueger Correspondence (Feb. 13, 2019).  

 

To increase transparency, DOJ recommends that governmental bodies keep minutes 

of all meetings. However, there is no requirement under the open meetings law for a 

governmental body to do so. The open meetings law only requires a governmental body to 

create and preserve a record of all motions and roll-call votes at its meetings. Wis. Stat. § 

19.88(3). This requirement applies to both open and closed sessions. See De Moya 

Correspondence (June 17, 2009). Written minutes are the most common method used to 

comply with the requirement, but they are not the only permissible method. It can also be 

satisfied if the motions and roll-call votes are recorded and preserved in some other way, such 

as on a tape recording. See I-95-89 (Nov. 13, 1989).  
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Thus, as long as the body creates and preserves a record of all motions and roll-call 

votes, the Wis. Stat. § 19.88(3) requirement is satisfied, and the open meetings law does not 

require the body to take more formal or detailed minutes of other aspects of the meeting. 

Other statutes outside the open meetings law, however, may prescribe particular minute-

taking requirements for certain governmental bodies and officials that go beyond what is 

required by the open meetings law. I-20-89 (Mar. 8, 1989). See, e.g., Wis. Stat. §§ 59.23(2)(a) 

(county clerk); 60.33(2)(a) (town clerk); 61.25(3) (village clerk); 62.09(11)(b) (city clerk); 

62.13(5)(i) (police and fire commission); 66.1001(4)(b) (plan commission); 70.47(7)(bb) (board 

of review). 

 

Although Wis. Stat. § 19.88(3) does not indicate how detailed the record of motions 

and roll-call votes should be, the general legislative policy of the open meetings law is that 

“the public is entitled to the fullest and most complete information regarding the affairs of 

government as is compatible with the conduct of governmental business.” See Wis. Stat.  

§ 19.81(1). In light of that policy, it seems clear that a governmental body’s records should 

provide the public with a reasonably intelligible description of the essential substantive 

elements of every motion made, who initiated and seconded the motion, the outcome of any 

vote on the motion, and, if a roll-call vote, how each member voted. See De Moya 

Correspondence (June 17, 2009). 

 

Under the open meetings law, the Attorney General and the district attorneys have 

authority to enforce the law. Wis. Stat. § 19.97(1). Generally, the Attorney General may elect 

to prosecute complaints presenting novel issues of law that coincide with matters of statewide 

concern. As your matter does not appear to present novel issues of law that coincide with 

matters of statewide concern, we respectfully decline to file an enforcement action on your 

behalf at this time. 

 

More frequently, the district attorney of the county where the alleged violation 

occurred may enforce the law. However, in order to have this authority, an individual must 

file a verified complaint with the district attorney. Wis. Stat. § 19.97(1). If the district 

attorney refuses or otherwise fails to commence an action to enforce the open meetings law 

within 20 days after receiving the verified complaint, the individual may bring an action in 

the name of the state. Wis. Stat. § 19.97(4). (Please note a district attorney may still 

commence an enforcement action even after 20 days have passed.) Such actions by an 

individual must be commenced within two years after the cause of action accrues. Wis. Stat. 

§ 893.93(2)(a).  

 

You may wish to contact a private attorney regarding this matter. The State Bar of 

Wisconsin operates an attorney referral service. The referral service is free; however, a 

private attorney may charge attorney’s fees. You may reach the service using the contact 

information below: 

 

Lawyer Referral and Information Service 

State Bar of Wisconsin 

P.O. Box 7158 

Madison, WI 53707-7158 

(800) 362-9082 
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(608) 257-4666 

http://www.wisbar.org/forpublic/ineedalawyer/pages/lris.aspx 

 

The Attorney General and the Office of Open Government are committed to  

increasing government openness and transparency, and DOJ endeavors to offer guidance  

in these areas. DOJ offers several open government resources through its website 

(https://www.doj.state.wi.us/office-open-government/office-open-government). DOJ provides 

the full Wisconsin open meetings law and maintains an Open Meetings Law Compliance 

Guide on its website. 

 

DOJ appreciates your concern. We are dedicated to the work necessary to preserve 

Wisconsin’s proud tradition of open government. Thank you for your correspondence. 

 

The information provided in this letter is provided pursuant to Wis. Stat. § 19.98  

and does not constitute an informal or formal opinion of the Attorney General pursuant to 

Wis. Stat. § 165.015(1). 

 

      Sincerely, 

      
      Jad M. Itani 

      Assistant Attorney General 

      Office of Open Government 

 

JMI:lah 
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February 20, 2023 

 

Tim Kiefer 

Dane County Board of Supervisors 

District 25 

kiefer.timothy@countyofdane.com 

 

Dear Tim Kiefer: 

 

The Wisconsin Department of Justice (DOJ) is in receipt of your correspondence, 

dated March 1, 2022, in which you wrote, “Our county board and its standing committees has 

held all its meetings virtually since March 2020. . . . With the COVID-19 pandemic now 

receding, I am concerned that the continuation of the Zoom meeting format by the county 

board will violate the Open Meetings Law.” You asked two questions: 1) “In the absence of a 

public health emergency, does the current practice of the Dane County Board to hold Zoom 

meetings of the county board and its committees comply with Wisconsin’s Open Meetings 

Law?”; and 2) “If the Dane County Board and its committees continue to meet remotely by 

Zoom, does the Open Meetings Law require the county to make available a physical site 

where members of the public can attend in person to watch and listen to the meetings?” 

 

The Wisconsin Open Meetings Law, Wis. Stat. §§ 19.81 to 19.98, acknowledges that 

the public is entitled to the fullest and most complete information regarding government 

affairs as is compatible with the conduct of governmental business. Wis. Stat. § 19.81(1). All 

meetings of governmental bodies shall be held publicly and be open to all citizens at all times 

unless otherwise expressly provided by law. Wis. Stat. § 19.81(2). The provisions of the open 

meetings law are to be construed liberally to achieve that purpose. Wis. Stat. § 19.81(4). 

 

The open meetings law requires that “all meetings of all state and local governmental 

bodies shall be publicly held in places reasonably accessible to members of the public and 

shall be open to all citizens at all times.” Wis. Stat. § 19.81(2). Similarly, an “open session” is 

defined in Wis. Stat. § 19.82(3) as “a meeting which is held in a place reasonably accessible 

to members of the public and open to all citizens at all times.” A meeting must be preceded 

by notice providing the time, date, place, and subject matter of the meeting, generally, at 

least 24 hours before it begins. Wis. Stat. § 19.84. Every meeting of a governmental body 

must initially be convened in “open session.” See Wis. Stat. §§ 19.83, 19.85(1). All business of 

any kind, formal or informal, must be initiated, discussed, and acted upon in “open session,” 

unless one of the exemptions set forth in Wis. Stat. § 19.85(1) applies. Wis. Stat. § 19.83. 
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The requirement that meeting locations be reasonably accessible to the public and 

open to all citizens at all times means that governmental bodies must hold their meetings in 

places that are reasonably calculated to be large enough to accommodate all citizens who 

wish to attend the meetings. State ex rel. Badke v. Vill. Bd. of Greendale, 173 Wis. 2d 553, 

580-81, 494 N.W.2d 408 (1993). Absolute access is not, however, required. Id. In Badke, for 

instance, the Wisconsin Supreme Court concluded that a village board meeting that was held 

in a village hall capable of holding 55–75 people was reasonably accessible, although three 

members of the public were turned away due to overcrowding. Id. at 561, 563, 581. Whether 

a meeting place is reasonably accessible depends on the facts in each individual case. Any 

doubt as to whether a meeting facility—or remote meeting platform—is large or sufficient 

enough to satisfy the requirement should be resolved in favor of holding the meeting in a 

larger facility or with a remote meeting platform with sufficient capacity. 

 

The open meetings law “does not require that all meetings be held in publicly owned 

places but rather in places ‘reasonably accessible to members of the public.’” 69 Op. Att’y Gen. 

143, 144 (1980) (quoting 47 Op. Att’y Gen. 126 (1978)). As such, DOJ’s longstanding advice 

is that a telephone conference call can be an acceptable method of convening a meeting of a 

governmental body. Id. at 146. More recently, DOJ guidance deemed video conference calls 

acceptable as well. 

 

When an open meeting is held by teleconference or video conference, the public must 

have a means of monitoring the meeting. A governmental body will typically be able to meet 

this obligation by providing the public with information (in accordance with notice 

requirements) for joining the meeting remotely, even if there is no central location at which 

the public can convene for the meeting. A governmental body conducting a meeting remotely 

should be mindful of the possibility that it may be particularly burdensome or even infeasible 

for one or more individuals who would like to observe a meeting to do so remotely—for 

example, for people without telephone or internet access or who are deaf or hard of hearing—

and appropriate accommodations should be made to facilitate reasonable access to the 

meeting for such individuals.  

 

To be clear, providing only remote access to an open meeting is not always permissible, 

as past DOJ guidance discussed. For example, where a complex plan, drawing, or chart is 

needed for display or the demeanor of a witness is significant, a meeting held by telephone 

conference likely would not be “reasonably accessible” to the public because important 

aspects of the discussion or deliberation would not be communicated to the public. See 69 Op. 

Att’y Gen. at 145. Further, the type of access that constitutes reasonable access in the 

circumstances present during the pandemic, in which health officials have encouraged social 

distancing in order to mitigate the impact of COVID-19, may be different from the type of 

access required in other circumstances. Ultimately, whether a meeting is “reasonably 

accessible” is a factual question that must be determined on a case-by-case basis. Id. 
 

If you would like to learn more about the open meetings law, DOJ’s Office of Open 

Government offers several open government resources through the Wisconsin DOJ website 

(https://www.doj.state.wi.us/office-open-government/office-open-government). DOJ provides 

the full Wisconsin Open Meetings Law, Wis. Stat. §§ 19.81 to 19.98, and maintains an Open 

Meetings Law Compliance Guide on its website. 
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DOJ appreciates your concern. We are dedicated to the work necessary to preserve 

Wisconsin’s proud tradition of open government. Thank you for your correspondence. 

 

 The information provided in this letter is provided pursuant to Wis. Stat. § 19.98  

and does not constitute an informal or formal opinion of the Attorney General pursuant to 

Wis. Stat. § 165.015(1). 

 

      Sincerely, 

      
      Jad M. Itani 

      Assistant Attorney General 

      Office of Open Government 

 

JMI:lah 
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February 20, 2023 

 

Keith Pillsbury  

keithsgx@outlook.com 

 

Dear Keith Pillsbury: 

 

 The Wisconsin Department of Justice (DOJ) is in receipt of your correspondence, 

dated August 5 and 17, 2021, regarding your public records request to the Village of Hobart 

Building Inspector. In your March 13, 2022, correspondence you stated that no records have 

arrived, and you requested “the Attorney General [] issue a Writ of Mandamus for Open Records 

Request that has been intentionally withheld.”  
 

The Wisconsin Public Records Law, Wis. Stat. §§ 19.31 to 19.39, authorizes requesters 

to inspect or obtain copies of “records” created or maintained by an “authority.” The purpose 

of the public records law is to shed light on the workings of government and the official acts 

of public officers and employees. Bldg. & Constr. Trades Council v. Waunakee Cmty. Sch. 

Dist., 221 Wis. 2d 575, 582, 585 N.W.2d 726 (Ct. App. 1998). 

 

Records are presumed to be open to public inspection and copying, but there are 

exceptions. Wis. Stat. § 19.31. Requested records fall into one of three categories: (1) absolute 

right of access; (2) absolute denial of access; and (3) right of access determined by the 

balancing test. Hathaway v. Joint Sch. Dist. No. 1 of Green Bay, 116 Wis. 2d 388, 397, 342 

N.W.2d 682 (1984). If neither a statute nor the common law requires disclosure or creates a 

general exception to disclosure, the records custodian must decide whether the strong public 

policy favoring disclosure is overcome by some even stronger public policy favoring limited 

access or nondisclosure. This balancing test determines whether the presumption of openness 

is overcome by another public policy concern. Hempel v. City of Baraboo, 2005 WI 120, ¶ 4, 

284 Wis. 2d 162, 699 N.W.2d 551. If a records custodian determines that a record or part of 

a record cannot be disclosed, the custodian must redact that record or part of that record. See 

Wis. Stat. § 19.36(6). 

 

Pursuant to Wis. Stat. § 19.35(4)(b), “If an authority denies a written request in whole 

or in part, the requester shall receive from the authority a written statement of the reasons 

for denying the written request.” Specific policy reasons, rather than mere statements of legal 

conclusion or recitation of exemptions, must be given. Pangman & Assocs. v. Zellmer,  

163 Wis. 2d 1070, 1084, 473 N.W.2d 538 (Ct. App. 1991); Vill. of Butler v. Cohen, 163 Wis. 2d 
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819, 824-25, 472 N.W.2d 579 (Ct. App. 1991). In every written denial, the authority must also 

inform the requester that, “if the request for the record was made in writing, then the 

determination is subject to review by mandamus under s. 19.37(1) or upon application to the 

attorney general or a district attorney.” Wis. Stat. § 19.35(4)(b). 

 

The public records law provides several remedies for a requester dissatisfied with an 

authority’s response, or lack of response, to a public records request. A requester may file an 

action for mandamus, with or without an attorney, asking a court to order release of the 

records. Wis. Stat. § 19.37(1)(a). To obtain a writ of mandamus, the requester must establish 

four things: “(1) the petitioner has a clear legal right to the records sought; (2) the government 

entity has a plain legal duty to disclose the records; (3) substantial damages would result if 

the petition for mandamus was denied; and (4) the petitioner has no other adequate remedy 

at law.” Watton v. Hegerty, 2008 WI 74, ¶ 8, 311 Wis. 2d 52, 751 N.W.2d 369. 

 

Alternatively, the requester may submit a written request for the district attorney of 

the county where the record is found, or the Attorney General, to file an action for mandamus 

seeking release of the requested records. Wis. Stat. § 19.37(1)(b). The Attorney General is 

authorized to enforce the public records law; however, the Attorney General normally 

exercises this authority in cases presenting novel issues of law that coincide with matters of 

statewide concern. As your matter does not appear to present novel issues of law that coincide 

with matters of statewide concern, we respectfully decline to pursue an action for mandamus 

on your behalf at this time.  

 

You may wish to contact a private attorney regarding your matter. The State Bar of 

Wisconsin operates an attorney referral service. The referral service is free; however, a 

private attorney may charge attorney’s fees. You may reach the service using the contact 

information below: 

 

Lawyer Referral and Information Service 

State Bar of Wisconsin 

P.O. Box 7158 

Madison, WI 53707-7158 

(800) 362-9082 

(608) 257-4666 

http://www.wisbar.org/forpublic/ineedalawyer/pages/lris.aspx 

 

The Attorney General and the Office of Open Government are committed to  

increasing government openness and transparency, and DOJ endeavors to offer guidance  

in these areas. DOJ offers several open government resources through its website 

(https://www.doj.state.wi.us/office-open-government/office-open-government). DOJ provides 

the full Wisconsin public records law and maintains a Public Records Law Compliance Guide 

on its website. 

 

DOJ appreciates your concern. We are dedicated to the work necessary to preserve 

Wisconsin’s proud tradition of open government. Thank you for your correspondence. 
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The information provided in this letter is provided pursuant to Wis. Stat. § 19.39  

and does not constitute an informal or formal opinion of the Attorney General pursuant to 

Wis. Stat. § 165.015(1). 

 
      Sincerely, 

      
      Jad M. Itani 

      Assistant Attorney General 

      Office of Open Government 

 

JMI:lah 
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Jami Hayes  

hayzer69@hotmail.com 

 

Dear Jami Hayes: 

 

 The Wisconsin Department of Justice (DOJ) is in receipt of your correspondence, 

dated March 30, 2022, in which you wrote that an alderman in the city of Portage, yourself, 

and a few citizens have been “recording common council meetings” and “livestreaming the 

meetings” to a “Facebook page called Columbia County Live.” You wrote the alderman “only 

live streams it from his own device not a government device. He got a request from Mayor 

Dodd that he wanted the videos from certain dates. They are not recorded they were live 

streamed and accessible anytime day or night on Facebook.” You wrote the mayor is “telling 

him it is illegal.” You asked, “Can the Mayor go after him?” You also wrote, “Us citizens spent 

6 months trying to get public comments onto the agenda we finally did. Now it seems he is 

going after us because of this. I am not sure why he does not want citizens involved.” You are 

“hoping to get some insight.”    

 

The Wisconsin Public Records Law, Wis. Stat. §§ 19.31 to 19.39, authorizes requesters 

to inspect or obtain copies of “records” created or maintained by an “authority.” The purpose 

of the public records law is to shed light on the workings of government and the official acts 

of public officers and employees. Bldg. & Constr. Trades Council v. Waunakee Cmty. Sch. 

Dist., 221 Wis. 2d 575, 582, 585 N.W.2d 726 (Ct. App. 1998). 

 

Nothing in the public records law prohibits a government employee from using a 

personal cell phone to conduct official government business but, doing so may result in the 

creation of a “record” as defined under Wis. Stat. § 19.32(2), which is then subject to disclosure 

under the public records law.  

 

The public records law defines a “record” as any material on which written, drawn, 

printed, spoken, visual, or electromagnetic information or electronically generated or stored 

data is recorded or preserved, regardless of physical form or characteristics, which has been 

created or is being kept by an authority. Wis. Stat. § 19.32(2). A record includes handwritten, 

typed, or printed documents; maps and charts; photographs, films, and tape recordings; 

tapes, optical disks, and any other medium on which electronically generated or stored data 

is recorded or preserved; and electronic records and communications. 
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Whether material is a “record” subject to disclosure under the public records law 

depends on whether the record is created or kept in connection with the official purpose or 

function of the agency. See OAG I-06-09, at 2 (Dec. 23, 2009). Not everything a public official 

or employee creates is a public record. The substance or content, not the medium, format or 

location, controls whether something is a record. State ex rel. Youmans v. Owens, 28 Wis. 2d 

672,679, 137 N.W.2d 470 (1965). 

 

The fact that a record is subject to disclosure, however, does not necessarily mean an 

authority must disclose the record. While records are presumed to be open to public 

inspection and copying, there are exceptions. Wis. Stat. § 19.31. Statutes, case law, and the 

public records law balancing test provide such exceptions. If neither a statute nor the common 

law creates a general exception to disclosure, the records custodian must apply the balancing 

test, which weighs the public interest in disclosure versus the public interest in 

nondisclosure, on a case-by-case basis.  

 

Government employees who use personal telephones, or other personal accounts such 

as email, for government business should conduct a careful search of all relevant devices and 

accounts for responsive records when the authority for which they work receive public records 

requests. Additionally, government business-related records found on personal telephones or 

other personal accounts, are also subject to record retention requirements. Government 

employees should contact their agency’s legal counsel with any questions regarding such 

requirements. 

 

The public records law “does not require an authority to provide requested information 

if no record exists, or to simply answer questions about a topic of interest to the requester.” 

Journal Times v. City of Racine Board of Police and Fire Commissioners, 2015 WI 56, 55 

(citation omitted); see also State ex rel. Zinngrabe v. Sch. Dist. of Sevastopol, 146 Wis. 2d 629, 

431 N.W.2d 734 (Ct. App. 1988). An authority cannot fulfill a request for a record if the 

authority has no such record. While the public records law does not require an authority to 

notify a requester that the requested record does not exist, it is advisable that an authority 

do so. 

 

The open meetings law acknowledges that the public is entitled to the fullest and most 

complete information regarding government affairs as is compatible with the conduct of 

governmental business. Wis. Stat. § 19.81(1). All meetings of governmental bodies shall be 

held publicly and be open to all citizens at all times unless otherwise expressly provided by 

law. Wis. Stat. § 19.81(2). The provisions of the open meetings law are to be construed 

liberally to achieve that purpose. Wis. Stat. § 19.81(4). 

 

If you would like to learn more about the open meetings law, DOJ’s Office of Open 

Government offers several open government resources through the Wisconsin DOJ website 

(https://www.doj.state.wi.us/office-open-government/office-open-government). DOJ provides 

the full Wisconsin public records law and open meetings law and maintains a Public Records 

Law Compliance Guide and an Open Meetings Law Compliance Guide on its website. If you 

have additional questions, you may also contact the Office of Open Government’s  

Public Records-Open Meetings (PROM) Help Line at (608) 267-2220. 
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Thank you for your correspondence. We are dedicated to the work necessary to 

preserve Wisconsin’s proud tradition of open government. 

 

 The information provided in this letter is provided pursuant to Wis. Stat. § 19.39 and 

does not constitute an informal or formal opinion of the Attorney General pursuant to  

Wis. Stat. § 165.015(1). 

 

      Sincerely, 

      
      Jad M. Itani 

      Assistant Attorney General 

      Office of Open Government 

JMI:lah 
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February 21, 2023 

 
Orlando Larry, #08452090 
FCI Gilmer 
Federal Correctional Institution 
Post Office Box 6000 
Glenville, WV 26351 
 
Dear Orlando Larry: 
 
 The Wisconsin Department of Justice (DOJ) is in receipt of your correspondence, 
dated July 27, 2021, in which you requested “a review of the City of Madison Police 
Department’s July 9, 2021, response to [your] April 26, 2021, Public Records Request seeking 
all documents prepared by detectives . . . in connection with [your] selection as a Special 
Investigation Unit (SIU) Candidate in SIE Case # 2012-00076600.” You are “seeking review 
of the response because it did not fully accommodate [your] request to be provided with ‘all’ 
documents that were prepared.”  

 
The Wisconsin Public Records Law, Wis. Stat. §§ 19.31 to 19.39, authorizes requesters 

to inspect or obtain copies of “records” created or maintained by an “authority.” The purpose 
of the public records law is to shed light on the workings of government and the official acts 
of public officers and employees. Bldg. & Constr. Trades Council v. Waunakee Cmty. Sch. 
Dist., 221 Wis. 2d 575, 582, 585 N.W.2d 726 (Ct. App. 1998). 
 

Please note that as an individual who is currently incarcerated, your right to request 
records under the public records law is limited to records that contain specific references to 
yourself or your minor children and are otherwise accessible to you by law. See Wis. Stat. § 
19.32(1c) and (3). If the records you requested pertain to you or your minor children, you may 
request them pursuant to the public records law. However, under the public records law, 
certain information may still be redacted from the records. 
 

Records are presumed to be open to public inspection and copying, but there are 
exceptions. Wis. Stat. § 19.31. Requested records fall into one of three categories: (1) absolute 
right of access; (2) absolute denial of access; and (3) right of access determined by the 
balancing test. Hathaway v. Joint Sch. Dist. No. 1 of Green Bay, 116 Wis. 2d 388, 397, 342 
N.W.2d 682 (1984). If neither a statute nor the common law requires disclosure or creates a 
general exception to disclosure, the records custodian must decide whether the strong public 
policy favoring disclosure is overcome by some even stronger public policy favoring limited 
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access or nondisclosure. This balancing test determines whether the presumption of openness 
is overcome by another public policy concern. Hempel v. City of Baraboo, 2005 WI 120, ¶ 4, 
284 Wis. 2d 162, 699 N.W.2d 551. If a records custodian determines that a record, or part of 
a record, cannot be disclosed, the custodian must redact that record or part of that record. 
See Wis. Stat. § 19.36(6). 

 
Pursuant to Wis. Stat. § 19.35(4)(b), “If an authority denies a written request in whole 

or in part, the requester shall receive from the authority a written statement of the reasons 
for denying the written request.” Specific policy reasons, rather than mere statements of legal 
conclusion or recitation of exemptions, must be given. Pangman & Assocs. v. Zellmer, 
163 Wis. 2d 1070, 1084, 473 N.W.2d 538 (Ct. App. 1991); Vill. of Butler v. Cohen, 163 Wis. 2d 
819, 824-25, 472 N.W.2d 579 (Ct. App. 1991). In every written denial, the authority must also 
inform the requester that “if the request for the record was made in writing, then the 
determination is subject to review by mandamus under s. 19.37(1) or upon application to the 
attorney general or a district attorney.” Wis. Stat. § 19.35(4)(b). 

 
The public records law provides several remedies for a requester dissatisfied with an 

authority’s response, or lack of response, to a public records request. A requester may file an 
action for mandamus, with or without an attorney, asking a court to order release of the 
records. See Wis. Stat. § 19.37(1)(a). To obtain a writ of mandamus, the requester must 
establish four things: “(1) the petitioner has a clear legal right to the records sought; (2) the 
government entity has a plain legal duty to disclose the records; (3) substantial damages 
would result if the petition for mandamus was denied; and (4) the petitioner has no other 
adequate remedy at law.” Watton v. Hegerty, 2008 WI 74, ¶ 8, 311 Wis. 2d 52, 751 N.W.2d 
369. 

 
It is important to note that the public records law states that no action for mandamus 

may be commenced by an incarcerated person later than 90 days after the date the request 
was denied. See Wis. Stat. § 19.37(1m). Incarcerated individuals who seek mandamus must 
also exhaust their administrative remedies first before filing an action under Wis. Stat.  
§ 19.37. See Wis. Stat. § 801.07(7); Moore v. Stahowiak, 212 Wis. 2d 744, 749-50, 569 N.W.2d 
70 (Ct. App. 1997). For requesters who are not committed or incarcerated, an action for 
mandamus arising under the public records law must be commenced within three years after 
the cause of action accrues. See Wis. Stat. § 893.90(2). 
 

Alternatively, the requester may submit a written request for the district attorney of 
the county where the record is found, or the Attorney General, to file an action for mandamus 
seeking release of the requested records. Wis. Stat. § 19.37(1)(b). The Attorney General is 
authorized to enforce the public records law; however, the Attorney General normally 
exercises this authority in cases presenting novel issues of law that coincide with matters of 
statewide concern. Although you did not specifically request the Attorney General to file an 
action for mandamus, nonetheless, DOJ respectfully declines to pursue an action for 
mandamus on your behalf. 

 
You may wish to contact a private attorney regarding this matter. The State Bar of 

Wisconsin operates an attorney referral service. The referral service is free; however, a 
private attorney may charge attorney’s fees. You may reach the service using this contact 
information: 
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Lawyer Referral and Information Service 
State Bar of Wisconsin 

P.O. Box 7158 
Madison, WI 53707-7158 

(800) 362-9082 
(608) 257-4666 

http://www.wisbar.org/forpublic/ineedalawyer/pages/lris.aspx 
 
The Attorney General and DOJ’s Office of Open Government are committed to 

increasing government openness and transparency, and DOJ endeavors to offer guidance in 
these areas. DOJ offers several open government resources through its website 
(https://www.doj.state.wi.us/office-open-government/office-open-government). DOJ provides 
the full Wisconsin public records law and maintains a Public Records Law Compliance Guide 
on its website. 
 

DOJ appreciates your concern. We are dedicated to the work necessary to preserve 
Wisconsin’s proud tradition of open government. Thank you for your correspondence. 

 
The information provided in this letter is provided pursuant to Wis. Stat.  

§ 19.39 and does not constitute an informal or formal opinion of the Attorney General 
pursuant to Wis. Stat. § 165.015(1). 

 
      Sincerely, 

 
      Jad M. Itani 
      Assistant Attorney General 
      Office of Open Government 
 
JMI:lah 
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Sharon LoMastro 

slomastro@sbcglobal.net 

 

Dear Sharon LoMastro:  

 

 The Wisconsin Department of Justice (DOJ) is in receipt of your correspondence, 

dated July 15, 2022, in which you asked, “Can a village charge a clerk fee for providing a few 

building records of a commercial property via email? . . . I thought that fees were based on per 

page copying and that any documents emailed were free. Can you cite that portion of not charging 

a fee from the FOIA statute so that I can provide that to the village clerk?” 

 

The Wisconsin Public Records Law, Wis. Stat. §§ 19.31 to 19.39, the Wisconsin state 

counterpart to the federal Freedom of Information Act (“FOIA”), authorizes requesters to 

inspect or obtain copies of “records” created or maintained by an “authority.” The purpose of 

the public records law is to shed light on the workings of government and the official acts of 

public officers and employees. Bldg. & Constr. Trades Council v. Waunakee Cmty. Sch. Dist., 

221 Wis. 2d 575, 582, 585 N.W.2d 726 (Ct. App. 1998). 

 

Under the public records law, “[A]n authority may charge a fee not exceeding the 

actual, necessary, and direct costs of four specific tasks: (1) ‘reproduction and transcription’; 

(2) ‘photographing and photographic processing’; (3) ‘locating’; and (4) ‘mailing or shipping.’” 

Milwaukee Journal Sentinel v. City of Milwaukee, 2012 WI 65, ¶ 54, 341 Wis. 2d 607, 

815 N.W.2d 367 (citation omitted) (emphasis in original). The amount of such fees may vary 

depending on the authority. However, an authority may not profit from complying with public 

records requests. WIREdata, Inc. v. Vill. of Sussex, 2008 WI 69, ¶¶ 103, 107, 310 Wis. 2d 397, 

751 N.W.2d 736 (concluding an authority may not profit from its response to a public records 

request but may recoup all its actual costs). An authority may choose to provide copies of a 

requested record without charging fees or by reducing fees where an authority determines 

that waiver or reduction of the fee is in the public interest. Wis. Stat. § 19.35(3)(e).  

 

The law permits an authority to impose a fee for locating records if the cost is $50.00 

or more. Wis. Stat. § 19.35(3)(c). An authority may require a requester prepay any such fees 

if the total amount exceeds $5.00. Wis. Stat. § 19.35(3)(f). Generally, the rate for an actual, 

necessary, and direct charge for staff time should be based on the pay rate (including fringe 

benefits) of the lowest paid employee capable of performing the task. For more information 

on permissible fees, please see the Office of Open Government Advisory: Charging Fees under 
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the Wisconsin Public Records Law, which was issued on August 8, 2018, and can be found on 

DOJ’s Website https://www.doj.state.wi.us/sites/default/files/news-media/8.8.18_OOG_Advisory_Fees_0.pdf.  

 

There may be other laws outside of the public records law establishing fees for the 

records in question, potentially rendering those fees permissible under the public records 

law. See Wis. Stat. § 19.35(3) (allowing fees outside the public records law if those fees are 

established by another law). However, the Office of Open Government (OOG) is unable to 

offer you assistance regarding other laws that are outside the scope of the OOG’s 

responsibilities and authority under the public records law. 

 

The OOG also encourages authorities and requesters to maintain an open line of 

communication. This helps to avoid misunderstandings between an authority and a 

requester. It is also helpful in resolving issues such as those related to fees. If a requester is 

concerned about potential fees, it may be helpful that he or she express such concerns in the 

request.  

 

If you would like to learn more about the public records law, DOJ’s Office of Open 

Government offers several open government resources through the Wisconsin DOJ website 

(https://www.doj.state.wi.us/office-open-government/office-open-government). DOJ provides 

the full Wisconsin public records law and maintains a Public Records Law Compliance Guide 

on its website. 
 

DOJ appreciates your concern. We are dedicated to the work necessary to preserve 

Wisconsin’s proud tradition of open government. Thank you for your correspondence. 

 

The information provided in this letter is provided pursuant to Wis. Stat. § 19.39  

and does not constitute an informal or formal opinion of the Attorney General pursuant to 

Wis. Stat. § 165.015(1). 

 

      Sincerely, 

      
      Jad M. Itani 

      Assistant Attorney General 

      Office of Open Government 

 

JMI:lah 
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February 28, 2023 

 

Chris Milliron 

cmilliron77@gmail.com 

 

Dear Chris Milliron:  

 

 The Wisconsin Department of Justice (DOJ) is in receipt of your correspondence, 

dated August 17, 2022, in which you wrote, “I requested the disciplinary record for  

2 firefighters in the City of New Richmond from HR director Sara Reese and I have not been 

able to get that information. Does the city need to give that information to me as I made a 

written request?” 

 

The Wisconsin Public Records Law, Wis. Stat. §§ 19.31 to 19.39, authorizes requesters 

to inspect or obtain copies of “records” created or maintained by an “authority.” The purpose 

of the public records law is to shed light on the workings of government and the official acts 

of public officers and employees. Bldg. & Constr. Trades Council v. Waunakee Cmty. Sch. 

Dist., 221 Wis. 2d 575, 582, 585 N.W.2d 726 (Ct. App. 1998). 

 

Records are presumed to be open to public inspection and copying, but there are 

exceptions. Wis. Stat. § 19.31. Requested records fall into one of three categories: (1) absolute 

right of access; (2) absolute denial of access; and (3) right of access determined by the 

balancing test. Hathaway v. Joint Sch. Dist. No. 1 of Green Bay, 116 Wis. 2d 388, 397, 342 

N.W.2d 682 (1984). If neither a statute nor the common law requires disclosure or creates a 

general exception to disclosure, the records custodian must decide whether the strong public 

policy favoring disclosure is overcome by some even stronger public policy favoring limited 

access or nondisclosure. This balancing test determines whether the presumption of openness 

is overcome by another public policy concern. Hempel v. City of Baraboo, 2005 WI 120, ¶ 4, 

284 Wis. 2d 162, 699 N.W.2d 551. If a records custodian determines that a record or part of 

a record cannot be disclosed, the custodian must redact that record or part of that record. See 

Wis. Stat. § 19.36(6). 

 

Generally, personnel-related records, including disciplinary records, are subject to 

disclosure under the public records law. Wisconsin Stat. § 19.36(10) addresses the treatment 

of certain employee personnel records and provides that certain such records cannot be 

disclosed. However, like all exceptions to disclosure under the public records law, these must 

be construed narrowly. 

 

Information related to a current investigation of possible employee criminal conduct 

or misconduct connected to employment prior to the disposition of the investigation is exempt 
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from disclosure by the public records statutes. Wis. Stat. § 19.36(10)(b). An “investigation” 

reaches its final “disposition” when the public employer has completed the investigation, and 

acts to impose discipline. A post-investigation grievance filed pursuant to a collective 

bargaining agreement does not extend the “investigation” for purposes of the statute. See 

Local 2489, AFSCME, AFL-CIO v. Rock Cty., 2004 WI App 210, ¶¶ 12, 15, 277 Wis. 2d 208, 

689 N.W.2d 644; Zellner v. Cedarburg Sch. Dist. (“Zellner I”), 2007 WI 53, ¶¶ 33–38, 300  

Wis. 2d 290, 731 N.W.2d 240. This exception codifies common law standards and continues 

the tradition of keeping records related to misconduct investigations closed while those 

investigations are ongoing but, providing public oversight over the investigations after they 

have concluded. Kroeplin v. Wis. Dep’t of Nat. Res., 2006 WI App 227, ¶ 31, 297 Wis. 2d 254, 

725 N.W.2d 286; see also Hagen v. Bd. of Regents of Univ. of Wis. Sys., 2018 WI App 43,  

¶¶ 6–9, 383 Wis. 2d 567, 916 N.W.2d 198. 

 

To the extent this applies to your request, the Wisconsin Supreme Court previously 

recognized that, when a records custodian’s decision to release records implicates the 

reputational or privacy interests of an individual, the records custodian must notify the 

subject of the intent to release, and allow a reasonable time for the subject of the record to 

appeal the records custodian’s decision to circuit court. Woznicki v. Erickson, 202 Wis. 2d 178, 

189-94, 549 N.W.2d 699 (1996), superseded by statute, Wis. Stat. §§ 19.356 and 19.36(10)-

(12). Succeeding cases applied the Woznicki doctrine to all personnel records of public 

employees. Klein v. Wis. Res. Ctr., 218 Wis. 2d 487, 496-97, 582 N.W.2d 44 (Ct. App. 1998); 

Milwaukee Teachers’ Educ. Ass’n v. Milwaukee Bd. of Sch. Dirs., 227 Wis. 2d 779, 596 N.W.2d 

403 (1999). 

 

Wisconsin Stat. § 19.356 now codifies and clarifies pre-release notice requirements 

(sometimes still called the “Woznicki notice”) for specific kinds of records, and the statute also 

codifies judicial review procedures. By enacting Wis. Stat. § 19.356, the legislature sought to 

limit the extent to which notice was required while recognizing an interest in the privacy and 

reputation of certain record subjects. 

 

Under the public records law, the notice required by Wis. Stat. § 19.356(2)(a) is limited 

to three categories of records. Pertinent to your inquiry, notice is required prior to releasing 

records containing information relating to an “employee” created or kept by an authority and 

that are the result of an investigation into a disciplinary matter involving the “employee” or 

possible employment-related violation by the employee of a statute, ordinance, rule, 

regulation, or policy of the employer. Wis. Stat. § 19.356(2)(a)1. After receiving notice that 

the authority intends to release records, a record subject may seek to challenge the 

authority’s decision to release the records by initiating a circuit court action seeking an order 

to restrain the authority from providing access to the records pursuant to Wis. Stat.  

§ 19.356(3)-(5).  

 

The authority may not provide access to the records for a period of 12 days after the 

notice is sent. Wis. Stat. § 19.356(5). If an action is not timely filed with the court to restrain 

the release of the records pursuant to Wis. Stat. § 19.356(4), the records may be released on 

the thirteenth business day after the date the notice is sent. If an action is filed with the 

court, the records may not be released until judicial proceedings have concluded.  

For further information regarding notices, please see Wis. Stat. § 19.356, and also see pages 

50-56 of the Public Records Law Compliance Guide available through DOJ’s website 
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(https://www.doj.state.wi.us/office-open-government/open-government-law-and-compliance-

guides).  

 

If, however, an authority denies a written request, in whole or in part, the authority 

must provide a written statement of the reasons for denying the written request. Wis. Stat.  

§ 19.35(4)(b). Specific policy reasons, rather than mere statements of legal conclusion or 

recitation of exemptions, must be given. Pangman & Assocs. v. Zellmer, 163 Wis. 2d 1070, 

1084, 473 N.W.2d 538 (Ct. App. 1991); Vill. of Butler v. Cohen, 163 Wis. 2d 819, 824-25, 472 

N.W.2d 579 (Ct. App. 1991). In every written denial, the authority must also inform the 

requester that “if the request for the record was made in writing, then the determination is 

subject to review by mandamus under s. 19.37(1) or upon application to the attorney general 

or a district attorney.” Wis. Stat. § 19.35(4)(b). 

 

The public records law provides several remedies for a requester dissatisfied with an 

authority’s response, or lack of response, to a public records request. A requester may file an 

action for mandamus, with or without an attorney, asking a court to order release of the 

records. Wis. Stat. § 19.37(1)(a). 

 

Alternatively, the requester may submit a written request for the district attorney of 

the county where the record is found, or the Attorney General, to file an action for mandamus 

seeking release of the requested records. Wis. Stat. § 19.37(1)(b). The Attorney General is 

authorized to enforce the public records law; however, the Attorney General normally 

exercises this authority in cases presenting novel issues of law that coincide with matters of 

statewide concern. Although you did not specifically request the Attorney General to file an 

action for mandamus, nonetheless, we respectfully decline to pursue an action for mandamus 

on your behalf.  

 

You may also wish to contact a private attorney regarding this matter. The State Bar 

of Wisconsin operates an attorney referral service. The referral service is free; however, a 

private attorney may charge attorney’s fees. You may reach the service using the contact 

information below: 

 

Lawyer Referral and Information Service 

State Bar of Wisconsin 

P.O. Box 7158 

Madison, WI 53707-7158 

(800) 362-9082 

(608) 257-4666 

http://www.wisbar.org/forpublic/ineedalawyer/pages/lris.aspx 

 

The Attorney General and the Office of Open Government are committed to  

increasing government openness and transparency, and DOJ endeavors to offer guidance  

in these areas. DOJ offers several open government resources through its website 

(https://www.doj.state.wi.us/office-open-government/office-open-government). DOJ provides 

the full Wisconsin public records law and maintains a Public Records Law Compliance Guide 

on its website. 

 

DOJ appreciates your concern. We are dedicated to the work necessary to preserve 

Wisconsin’s proud tradition of open government. Thank you for your correspondence. 
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The information provided in this letter is provided pursuant to Wis. Stat. § 19.39  

and does not constitute an informal or formal opinion of the Attorney General pursuant to 

Wis. Stat. § 165.015(1). 

 

      Sincerely, 

      
      Jad M. Itani 

      Assistant Attorney General 

      Office of Open Government 

 

JMI:lah 

 



 

 

  STATE OF WISCONSIN 

  DEPARTMENT OF JUSTICE 
⎯⎯⎯⎯⎯⎯⎯⎯⎯⎯⎯⎯⎯⎯⎯⎯⎯⎯⎯⎯⎯⎯⎯⎯⎯⎯⎯⎯⎯⎯⎯⎯⎯⎯⎯⎯⎯⎯⎯⎯⎯⎯⎯⎯ 
Josh Kaul 

Attorney General 
 

 

  

17 W. Main Street 

P.O. Box 7857 

Madison, WI  53707-7857 

www.doj.state.wi.us 

 

Jad M. Itani 

Assistant Attorney General 

itanijm@doj.state.wi.us 

608/266-1221 

TTY 1-800-947-3529 

FAX 608/267-2779

March 6, 2023 

 

Mark Denkert 

mark4931@gmail.com 

 

Dear Mark Denkert: 

 

The Wisconsin Department of Justice (DOJ) is in receipt of your correspondence, 

dated September 19, 2022, in which you wrote, “I am of the opinion that Police Departments 

releasing information on a limited basis, e.g. telling social media users to look at a different 

social media page for the full release, is against the Wisconsin Public Records Law 

Compliance Guide, and may be contrary to Wis. Stat. §§ 19.31–19.39. If a Police department 

has a public webpage, which most do, that web page should be the primary and official 

record.” You would like DOJ “to release guidance to Police Departments in Wisconsin that 

Facebook and Twitter are public records that need to follow the accessibility, openness, and 

retention laws.” You “don’t believe that the Departments can ensure the public has access or 

that retention is possible on these records. It is better to link to an official webpage or external 

source that can be audited.” 

 

The Wisconsin Public Records Law, Wis. Stat. §§ 19.31 to 19.39, authorizes requesters 

to inspect or obtain copies of “records” created or maintained by an “authority.” The purpose 

of the public records law is to shed light on the workings of government and the official acts 

of public officers and employees. Bldg. & Constr. Trades Council v. Waunakee Cmty. Sch. 

Dist., 221 Wis. 2d 575, 582, 585 N.W.2d 726 (Ct. App. 1998).  

 

The public records law defines a “record” as any material on which written, drawn, 

printed, spoken, visual, or electromagnetic information or electronically generated or stored 

data is recorded or preserved, regardless of physical form or characteristics, which has been 

created or is being kept by an authority. Wis. Stat. § 19.32(2). A record includes handwritten, 

typed, or printed documents; maps and charts; photographs, films, and tape recordings; 

tapes, optical disks, and any other medium on which electronically generated or stored data 

is recorded or preserved; and electronic records and communications. 

 

Whether material is a “record” subject to disclosure under the public records law 

depends on whether the record is created or kept in connection with the official purpose or 

function of the agency. See OAG I-06-09, at 2 (Dec. 23, 2009). Not everything a public official 

or employee creates is a public record. The substance or content, not the medium, format, or 

location, controls whether something is a record. State ex rel. Youmans v. Owens, 28 Wis. 2d 
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672, 679, 137 N.W.2d 470 (1965). Generally, an electronic communication regarding official 

government business—including a posting on an official governmental social media account, 

such as Facebook or Twitter—will constitute a “record,” and would therefore be subject to 

disclosure under the public records law. 

 

The Attorney General has previously advised that agencies may not use online record 

posting as a substitute for their public records responsibilities; and that publication of 

documents on an agency website does not qualify for the exceptions for published materials 

set forth in Wis. Stat. §§ 19.32(2) or 19.35(1)(g). See Muench Correspondence (July 24, 1998). 

However, providing public access to records via the internet can greatly assist agencies in 

complying with the statute by making posted materials available for inspection and copying, 

since that form of access may satisfy many requesters. Essentially, while nothing in the 

public records law requires that records be maintained online or accessible through a web 

portal, easily accessible online records can help increase government transparency. 

 

Records maintained by an authority can still be requested by making a public records 

request, regardless of whether those records are readily available online. Under the public 

records law, the public can either ask to inspect a record at the authority’s facilities, or ask 

to obtain a copy of the record. Wis. Stat. §§ 19.35(1) and 19.35(2). 

 

Records retention is a subject that is generally related to, but different from, the access 

requirements imposed by the public records law. The public records law only addresses how 

long an authority must keep its records once an authority receives a public records request. 

A requester cannot seek relief under the public records law for alleged violations of record 

retention statutes when the non-retention or destruction predates submission of the public 

records request. Cf. Wis. Stat. § 19.35(5); State ex rel. Gehl v. Connors, 2007 WI App 238, 

¶¶ 13–15, 306 Wis. 2d 247, 742 N.W.2d 530. 

 

In other words, although the public records law addresses the duty to disclose records, 

it is not a means of enforcing the duty to retain records, except for the period after a request 

for particular records is submitted. See Gehl, 306 Wis. 2d 247, ¶ 15 n.4 (citing Wis. Stat.  

§ 19.35(5)) (citation omitted). When a requester submits a public records request, the 

authority is obligated to preserve the requested records until after the request is granted or 

until at least 60 days after the request is denied (or 90 days if the requester is a committed 

or incarcerated person). Other retention periods apply if an authority receives written notice 

that the requester has commenced a mandamus action to enforce the public records law. 

 

Other than this, however, the public records law does not address how long an 

authority must keep its records, and the public records law cannot be used to address an 

authority’s alleged failure to retain records required to be kept under other laws. Instead, 

records retention is governed by other statutes. Wisconsin Stat. § 16.61 addresses the 

retention of records for state agencies, and Wis. Stat. § 19.21 deals with records retention for 

local government entities. The general statutory requirements for records retention apply 

equally to electronic records. Most often, records retention schedules, created in accordance 

with these statutes, govern how long an authority must keep its records and what it must do 

with them after the retention period ends.  
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The website for Wisconsin’s Public Records Board (PRB) is a resource for information 

on records retention. The PRB’s website is available at https://publicrecordsboard.wi.gov. You 

may also wish to consider submitting public records requests to the law enforcement agencies 

at issue seeking copies of their respective records retention schedules. 

 

If you would like to learn more about the public records law, DOJ’s Office of Open 

Government offers several open government resources through the Wisconsin DOJ website 

(https://www.doj.state.wi.us/office-open-government/office-open-government). DOJ provides 

the full Wisconsin Public Records Law, Wis. Stat. §§ 19.31 to 19.39, and maintains a Public 

Records Law Compliance Guide on its website. 

 

Thank you for your correspondence. We are dedicated to the work necessary to 

preserve Wisconsin’s proud tradition of open government.  

 

 The information provided in this letter is provided pursuant to Wis. Stat. § 19.39  

and does not constitute an informal or formal opinion of the Attorney General pursuant to 

Wis. Stat. § 165.015(1). 

 

      Sincerely, 

      
      Jad M. Itani  

      Assistant Attorney General 

      Office of Open Government 

 

JMI:lah 
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March 6, 2023 

 

Kurt Kromm 

kkromm@icloud.com 

 

Dear Kurt Kromm: 

 

 The Wisconsin Department of Justice (DOJ) is in receipt of your correspondence, 

dated June 2, 2022, in which you wrote, “My grandson was involved in an altercation at school 

that was captured on video but they are refusing to release video to my daughter claiming 

school board board policy 7440.01 allows them to override [W]isconsin open record laws and 

they refuse to let me daughter even view video.” 

 

The Wisconsin Public Records Law, Wis. Stat. §§ 19.31 to 19.39, authorizes requesters 

to inspect or obtain copies of “records” created or maintained by an “authority.” Records are 

presumed to be open to public inspection and copying, but there are exceptions. Wis. Stat.  

§ 19.31. A statute may provide such an exception. If a federal or state statute prohibits the 

release of a record in response to a public records request, an authority’s records custodian 

cannot release the record. Wis. Stat. § 19.36(1). (The common law and the public records law 

balancing test, which weighs the public interest in disclosure of a record against the public 

interest in nondisclosure, also provide other exceptions to disclosure.) 

 

 One such federal statute, the Federal Educational Records Privacy Act (FERPA), 

generally prohibits a federally funded educational institution from disclosing a student’s 

personally identifiable information contained in a student’s educational records without the 

written consent of the student’s parents. See 20 U.S.C. §§ 1232g(b)(1) and 1232g(d). The 

Wisconsin pupil records statute, Wis. Stat. § 118.125(2), also generally requires 

confidentiality for “[a]ll pupil records,” although the disclosure of certain information may be 

allowed if the school district has designated that information as “directory data” and other 

public notice requirements have been met. See Wis. Stat. §§ 118.125(1)(b) and (2)(j). Under 

Wis. Stat. § 118.125(1)(d), “[p]upil records” means “all records relating to individual pupils 

maintained by a school,” subject to some exceptions not relevant here. 

 

Well-established public policy recognizing the confidentiality and privacy of student 

educational records and personally identifiable information contained in such records is 

expressed in FERPA and Wis. Stat. § 118.125. Moreover, well-established public policy 

recognizing the confidentiality and privacy of children and juveniles is also expressed in other 
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statutes such as Wis. Stat. §§ 48.396 and 938.396. Thus, under the public records balancing 

test, the same public policy interest in protecting the confidentiality of pupil records 

evidenced by those statutes could weigh in favor of protecting the confidentiality of 

information obtained from those records. 

 

The Wisconsin Supreme Court has concluded that the plain language of FERPA 

prohibits non-consensual disclosure of personally identifiable information contained within 

education records. State ex rel. Osborn v. Bd. of Regents, 2002 WI 83, ¶¶ 22–23, 254 Wis. 2d 

266, 647 N.W.2d 158. In contrast, FERPA does not prohibit the disclosure of records where 

personally identifiable information is not included. Id. ¶¶ 23, 25, 31–32.  

 

In order to determine whether the records contain personally identifiable information 

under FERPA, courts look to the regulations adopted to implement FERPA. Osborn, 254  

Wis. 2d 266, ¶ 23. Based on the definitions set forth in those regulations, the Wisconsin 

Supreme Court has concluded that “only if the open records request seeks information that 

would make a student’s identity traceable, may a custodian rely on FERPA to deny the 

request on the basis that it seeks personally identifiable information.” Osborn, 254 Wis. 2d 

266, ¶ 23. In certain instances, the public records law balancing test may also provide a basis 

for a complete or partial denial of access. Id. ¶¶ 32–40. 

 

If an authority denies a written request, in whole or in part, the authority must 

provide a written statement of the reasons for such a denial and inform the requester that 

the determination is subject to review by mandamus under Wis. Stat. § 19.37(1) or upon 

application to the attorney general or a district attorney. See Wis. Stat. § 19.35(4)(b). 

 

The public records law provides several remedies for a requester dissatisfied with an 

authority’s response, or lack of response, to a public records request. A requester may file an 

action for mandamus, with or without an attorney, asking a court to order release of the 

records. Wis. Stat. § 19.37(1)(a). Alternatively, the requester may submit a written request 

for the district attorney of the county where the record is found, or the Attorney General, to 

file an action for mandamus seeking release of the requested records. Wis. Stat. § 19.37(1)(b).  

 

The Attorney General is authorized to enforce the public records law; however, he 

generally exercises this authority in cases presenting novel issues of law that coincide with 

matters of statewide concern. Although you did not specifically request the Attorney General 

to file an action for mandamus, nonetheless, we respectfully decline to pursue an action for 

mandamus on your behalf. 

 

However, I did contact the Oshkosh Area School District to make them aware of your 

concerns, and I am also copying them on this letter. 

 

You may wish to contact a private attorney regarding your matter. The State Bar of 

Wisconsin operates an attorney referral service. The referral service is free; however, a 

private attorney may charge attorney’s fees. You may reach the service using the contact 

information below: 

 

Lawyer Referral and Information Service 

State Bar of Wisconsin 
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P.O. Box 7158 

Madison, WI 53707-7158 

(800) 362-9082 

(608) 257-4666 

http://www.wisbar.org/forpublic/ineedalawyer/pages/lris.aspx 

 

The Attorney General and the Office of Open Government are committed to  

increasing government openness and transparency, and DOJ endeavors to offer guidance  

in these areas. DOJ offers several open government resources through its website 

(https://www.doj.state.wi.us/office-open-government/office-open-government). DOJ provides 

the full Wisconsin public records law and maintains a Public Records Law Compliance Guide 

on its website. 

 

DOJ appreciates your concern. We are dedicated to the work necessary to preserve 

Wisconsin’s proud tradition of open government. Thank you for your correspondence. 

 

The information provided in this letter is provided pursuant to Wis. Stat. § 19.39  

and does not constitute an informal or formal opinion of the Attorney General pursuant to 

Wis. Stat. § 165.015(1). 
 

      Sincerely, 

      
      Jad M. Itani 

      Assistant Attorney General 

      Office of Open Government 

 

JMI:lah 

cc: Oshkosh Area School District 
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March 7, 2023 

 

Darrel Gibson 

darrel@gibsonaviation.com 

 

Dear Darrel Gibson: 

 

 The Wisconsin Department of Justice (DOJ) is in receipt of your correspondence, 

dated August 21, 2022, in which you asked, “Under open meeting laws [i]s it ok for the 

chairman of our airport commission to make phone calls to other commissioners about an 

upcoming agenda item to express his position on an upcoming addenda item?” 

 

The Wisconsin Open Meetings Law, Wis. Stat. §§ 19.81 to 19.98, acknowledges that 

the public is entitled to the fullest and most complete information regarding government 

affairs as is compatible with the conduct of governmental business. Wis. Stat. § 19.81(1). All 

meetings of governmental bodies shall be held publicly and be open to all citizens at all times 

unless otherwise expressly provided by law. Wis. Stat. § 19.81(2). The provisions of the open 

meetings law are to be construed liberally to achieve that purpose. Wis. Stat. § 19.81(4). 

 

A meeting occurs when a convening of members of a governmental body satisfies two 

requirements. See State ex rel. Newspapers, Inc. v. Showers, 135 Wis. 2d 77, 398 N.W.2d 154 

(1987). The first requirement under the so-called Showers test is that there must be a purpose 

to engage in governmental business (the purpose requirement). Second, the number of 

members present must be sufficient to determine the governmental body’s course of action 

(the numbers requirement). A meeting does not include any social or chance gathering or 

conference that is not intended to avoid the requirements of the open meetings law. 

 

The requirements of the open meetings law also extend to walking quorums. A 

“walking quorum” is a series of gatherings among separate groups of members of a 

governmental body, each less than quorum size, who agree, tacitly or explicitly, to act 

uniformly in sufficient number to reach a quorum. See Showers, 135 Wis. 2d at 92. The danger 

is that a walking quorum may produce a predetermined outcome and thus, render the 

publicly held meeting a mere formality. See State ex rel. Lynch v. Conta, 71 Wis. 2d 662,  

685–88, 239 N.W.2d 313 (1976). Therefore, any attempt to avoid the appearance of a 

“meeting” through use of a walking quorum or other “elaborate arrangements” is subject to 

prosecution under the open meetings law. Id. at 687.  
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 The essential feature of a walking quorum is the element of agreement among 

members of a body to act uniformly in sufficient numbers to reach a quorum. Where there is 

no such express or tacit agreement, exchanges among separate groups of members may take 

place without violating the open meetings law. A walking quorum, however, may be found 

when the members: 1) have effectively engaged in collective discussion or information 

gathering outside of the context of a properly noticed meeting; and 2) have agreed with each 

other to act in some uniform fashion. 

 

It is important to note that the phrase “convening of members” in Wis. Stat. § 19.82(2) 

is not limited to situations in which members of a body are simultaneously gathered in the 

same location, but may also include other situations in which members are able to effectively 

communicate with each other and to exercise the authority vested in the body, even if they 

are not physically present together. Whether such a situation qualifies as a “convening of 

members” under the open meetings law depends on the extent to which the communications 

in question resemble a face-to-face exchange. 

 

If you would like to learn more about the open meetings law, DOJ’s Office of Open 

Government offers several open government resources through the Wisconsin DOJ website 

(https://www.doj.state.wi.us/office-open-government/office-open-government). DOJ provides 

the full Wisconsin Open Meetings Law, Wis. Stat. §§ 19.81 to 19.98, and maintains an Open 

Meetings Law Compliance Guide on its website. 

 

Thank you for your correspondence. We are dedicated to the work necessary to 

preserve Wisconsin’s proud tradition of open government. If you have additional questions or 

concerns, DOJ maintains a Public Records Open Meetings (PROM) help line to respond to 

individuals’ open government questions. The PROM telephone number is (608) 267-2220. 

 

 The information provided in this letter is provided pursuant to Wis. Stat. § 19.98  

and does not constitute an informal or formal opinion of the Attorney General pursuant to 

Wis. Stat. § 165.015(1). 

 

      Sincerely, 

      
      Jad M. Itani  

      Assistant Attorney General 

      Office of Open Government 

 

JMI:lah 
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March 7, 2023 
 

Nicole Inzeo 
 

Hartford, WI 53027 
 
Dear Nicole Inzeo: 
 
 The Wisconsin Department of Justice (DOJ) is in receipt of your correspondence, 
dated August 17, 2022, in which you asked if DOJ could “oversee the denial” of your request 
for a “police report in regards to Case #22CF299.” You wrote, “After 3 failed attempts to open 
records, I finally received a letter from Kim Becker (Records assistant) denying my request.”  
 

The DOJ Office of Open Government (OOG) works to increase government openness 
and transparency with a focus on the Wisconsin Open Meetings Law, Wis. Stat. §§ 19.81 to 
19.98, and the Wisconsin Public Records Law, Wis. Stat. §§ 19.31 to 19.39. While a portion of 
your correspondence pertained to the public records law, it also discussed matters outside 
the scope of the OOG’s responsibilities. As a result, we are unable to offer you assistance or 
insight regarding those concerns. We can, however, provide you with some general 
information about the public records law that we hope you will find helpful. 

  
The public records law authorizes requesters to inspect or obtain copies of “records” 

created or maintained by an “authority.” The purpose of the public records law is to shed light 
on the workings of government and the official acts of public officers and employees. Bldg. & 
Constr. Trades Council v. Waunakee Cmty. Sch. Dist., 221 Wis. 2d 575, 582, 585 N.W.2d 726 
(Ct. App. 1998).  

 
Please note that as an individual who was incarcerated at the time you requested 

records, your right to request records under the Wisconsin Public Records Law, Wis. Stat.  
§§ 19.31 to 19.39, was limited to records that contained specific references to yourself or your 
minor children and are otherwise accessible to you by law. See Wis. Stat. § 19.32(1c) and (3). 
If the records you requested pertained to you or your minor children, you were able to request 
them pursuant to the public records law. If you are no longer incarcerated, additional records 
may be available to you. However, under the public records law, certain information may still 
be redacted from the records. 
 

Records are presumed to be open to public inspection and copying, but there are 
exceptions. Wis. Stat. § 19.31. Requested records fall into one of three categories: (1) absolute 
right of access; (2) absolute denial of access; and (3) right of access determined by the 
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balancing test. Hathaway v. Joint Sch. Dist. No. 1 of Green Bay, 116 Wis. 2d 388, 397, 342 
N.W.2d 682 (1984). If neither a statute nor the common law requires disclosure or creates a 
general exception to disclosure, the records custodian must decide whether the strong public 
policy favoring disclosure is overcome by some even stronger public policy favoring limited 
access or nondisclosure. This balancing test determines whether the presumption of openness 
is overcome by another public policy concern. Hempel v. City of Baraboo, 2005 WI 120, ¶ 4, 
284 Wis. 2d 162, 699 N.W.2d 551. If a records custodian determines that a record or part of 
a record cannot be disclosed, the custodian must redact that record or part of that record. See 
Wis. Stat. § 19.36(6). 
 

Pursuant to Wis. Stat. § 19.35(4)(b), “[i]f an authority denies a written request in 
whole or in part, the requester shall receive from the authority a written statement of the 
reasons for denying the written request.” Specific policy reasons, rather than mere 
statements of legal conclusion or recitation of exemptions, must be given. Pangman & Assocs. 
v. Zellmer, 163 Wis. 2d 1070, 1084, 473 N.W.2d 538 (Ct. App. 1991); Vill. of Butler v. Cohen, 
163 Wis. 2d 819, 824-25, 472 N.W.2d 579 (Ct. App. 1991). In every written denial, the 
authority must also inform the requester that “if the request for the record was made in 
writing, then the determination is subject to review by mandamus under s. 19.37(1) or upon 
application to the attorney general or a district attorney.” Wis. Stat. § 19.35(4)(b). 
 

The public records law provides several remedies for a requester dissatisfied with an 
authority’s response, or lack of response, to a public records request. A requester may file an 
action for mandamus, with or without an attorney, asking a court to order release of the 
records. See Wis. Stat. § 19.37(1)(a). To obtain a writ of mandamus, the requester must 
establish four things: “(1) the petitioner has a clear legal right to the records sought; (2) the 
government entity has a plain legal duty to disclose the records; (3) substantial damages 
would result if the petition for mandamus was denied; and (4) the petitioner has no other 
adequate remedy at law.” Watton v. Hegerty, 2008 WI 74, ¶ 8, 311 Wis. 2d 52, 751 N.W.2d 
369. 

 
It is important to note that the public records law states that no action for mandamus 

may be commenced by an incarcerated person later than 90 days after the date the request 
was denied. See Wis. Stat. § 19.37(1m). Incarcerated individuals who seek mandamus must 
also exhaust their administrative remedies first before filing an action under Wis. Stat.  
§ 19.37. See Wis. Stat. § 801.07(7); Moore v. Stahowiak, 212 Wis. 2d 744, 749-50, 569 N.W.2d 
70 (Ct. App. 1997). For requesters who are not committed or incarcerated, an action for 
mandamus arising under the public records law must be commenced within three years after 
the cause of action accrues. See Wis. Stat. § 893.90(2). 

 
Alternatively, the requester may submit a written request for the district attorney of 

the county where the record is found, or the Attorney General, to file an action for mandamus 
seeking release of the requested records. Wis. Stat. § 19.37(1)(b). The Attorney General is 
authorized to enforce the public records law; however, the Attorney General normally 
exercises this authority in cases presenting novel issues of law that coincide with matters of 
statewide concern. Although you did not specifically request the Attorney General to file an 
action for mandamus, nonetheless, we respectfully decline to pursue an action for mandamus. 
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You may wish to contact a private attorney regarding your matter. The State Bar of 
Wisconsin operates an attorney referral service. The referral service is free; however, a 
private attorney may charge attorney’s fees. You may reach the service using the contact 
information below: 
 

Lawyer Referral and Information Service 
State Bar of Wisconsin 

P.O. Box 7158 
Madison, WI 53707-7158 

(800) 362-9082 
(608) 257-4666 

http://www.wisbar.org/forpublic/ineedalawyer/pages/lris.aspx 
 

The Attorney General and the Office of Open Government are committed to  
increasing government openness and transparency, and DOJ endeavors to offer guidance  
in these areas. DOJ offers several open government resources through its website 
(https://www.doj.state.wi.us/office-open-government/office-open-government). DOJ provides 
the full Wisconsin public records law and maintains a Public Records Law Compliance Guide 
on its website. 
 

DOJ appreciates your concern. We are dedicated to the work necessary to preserve 
Wisconsin’s proud tradition of open government. Thank you for your correspondence. 

 
The information provided in this letter is provided pursuant to Wis. Stat. § 19.39  

and does not constitute an informal or formal opinion of the Attorney General pursuant to 
Wis. Stat. § 165.015(1). 
 
      Sincerely, 

      
      Jad M. Itani 
      Assistant Attorney General 
      Office of Open Government 
 
JMI:lah 
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March 8, 2023  

 

Esmaeil Ebadi 

dresmaeilebadi@gmail.com 

 

Dear Esmaeil Ebadi: 

 

 The Wisconsin Department of Justice (DOJ) is in receipt of your correspondence, 

dated August 11, 2022, regarding your property tax assessment. You wrote that you 

“contacted the assessment company however they did not respond to me” and they “blocked 

the [property tax] information regarding the neighbor[’s] property.” You “hope” that DOJ will 

“listen to [your] story and review the documents [you] have.”  

 

In a separate August 11, 2022, email you copied DOJ on your request to the Town of 

Geneva for the “tax property assessment” for a certain property stating, “the company’s 

website blocked the information.”  

 

The DOJ Office of Open Government (OOG) works to increase government openness 

and transparency with a focus on the Wisconsin Open Meetings Law, Wis. Stat. §§ 19.81 to 

19.98, and the Wisconsin Public Records Law, Wis. Stat. §§ 19.31 to 19.39. While a portion of 

your correspondence pertained to the public records law, it also discussed matters outside 

the scope of the OOG’s responsibilities. As a result, we are unable to offer you assistance or 

insight regarding matters outside the OOG’s scope. We can, however, provide you with some 

general information about the public records law that we hope you will find helpful. 

  

The public records law authorizes requesters to inspect or obtain copies of “records” 

created or maintained by an “authority.” The purpose of the public records law is to shed light 

on the workings of government and the official acts of public officers and employees. Bldg. & 

Constr. Trades Council v. Waunakee Cmty. Sch. Dist., 221 Wis. 2d 575, 582, 585 N.W.2d 726 

(Ct. App. 1998).  

 

The Wisconsin public records law defines an “authority” as any of the following having 

custody of a record: 

 

a state or local office, elective official, agency, board, commission, committee, 

council, department or public body corporate and politic created by the 

constitution or by any law, ordinance, rule or order; a governmental or  

quasi-governmental corporation except for the Bradley center sports and 
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entertainment corporation; a special purpose district; any court of law; the 

assembly or senate; a nonprofit corporation which receives more than  

50 percent of its funds from a county or a municipality, as defined in  

s. 59.001(3), and which provides services related to public health or safety to 

the county or municipality; a university police department under s. 175.42; or 

a formally constituted subunit of any of the foregoing. 

 

Wis. Stat. § 19.32(1). Only an entity that falls within this definition of “authority” is subject 

to the provisions of the public records law. 

 

Records are presumed to be open to public inspection and copying, but there are 

exceptions. Wis. Stat. § 19.31. Requested records fall into one of three categories: (1) absolute 

right of access; (2) absolute denial of access; and (3) right of access determined by the 

balancing test. Hathaway v. Joint Sch. Dist. No. 1 of Green Bay, 116 Wis. 2d 388, 397, 342 

N.W.2d 682 (1984). If neither a statute nor the common law requires disclosure or creates a 

general exception to disclosure, the records custodian must decide whether the strong public 

policy favoring disclosure is overcome by some even stronger public policy favoring limited 

access or nondisclosure. This balancing test determines whether the presumption of openness 

is overcome by another public policy concern. Hempel v. City of Baraboo, 2005 WI 120, ¶ 4, 

284 Wis. 2d 162, 699 N.W.2d 551. If a record custodian determines that a record or part of a 

record cannot be disclosed, the custodian must redact that record or part of that record. See 

Wis. Stat. § 19.36(6). 

 

Pursuant to Wis. Stat. § 19.35(4)(b), “[i]f an authority denies a written request in 

whole or in part, the requester shall receive from the authority a written statement of the 

reasons for denying the written request.” Specific policy reasons, rather than mere 

statements of legal conclusion or recitation of exemptions, must be given. Pangman & Assocs. 

v. Zellmer, 163 Wis. 2d 1070, 1084, 473 N.W.2d 538 (Ct. App. 1991); Vill. of Butler v. Cohen, 

163 Wis. 2d 819, 824-25, 472 N.W.2d 579 (Ct. App. 1991). In every written denial, the 

authority must also inform the requester that “if the request for the record was made in 

writing, then the determination is subject to review by mandamus under s. 19.37(1) or upon 

application to the attorney general or a district attorney.” Wis. Stat. § 19.35(4)(b). 

 

The public records law provides several remedies for a requester dissatisfied with an 

authority’s response, or lack of response, to a public records request. A requester may file an 

action for mandamus, with or without an attorney, asking a court to order release of the 

records. Wis. Stat. § 19.37(1)(a). To obtain a writ of mandamus, the requester must establish 

four things: “(1) the petitioner has a clear legal right to the records sought; (2) the government 

entity has a plain legal duty to disclose the records; (3) substantial damages would result if 

the petition for mandamus was denied; and (4) the petitioner has no other adequate remedy 

at law.” Watton v. Hegerty, 2008 WI 74, ¶ 8, 311 Wis. 2d 52, 751 N.W.2d 369. 

 

Alternatively, the requester may submit a written request for the district attorney of 

the county where the record is found, or the Attorney General, to file an action for mandamus 

seeking release of the requested records. Wis. Stat. § 19.37(1)(b). The Attorney General is 

authorized to enforce the public records law; however, the Attorney General normally 

exercises this authority in cases presenting novel issues of law that coincide with matters of 

statewide concern. Although you did not specifically request the Attorney General to file an 



Esmaeil Ebadi 

Page 3 

 

 

action for mandamus, nonetheless, we respectfully decline to pursue an action for mandamus 

on your behalf.  

 

You may wish to contact a private attorney regarding your matter. The State Bar of 

Wisconsin operates an attorney referral service. The referral service is free; however, a 

private attorney may charge attorney’s fees. You may reach the service using the contact 

information below: 

 

Lawyer Referral and Information Service 

State Bar of Wisconsin 

P.O. Box 7158 

Madison, WI 53707-7158 

(800) 362-9082 

(608) 257-4666 

http://www.wisbar.org/forpublic/ineedalawyer/pages/lris.aspx 

 

The Attorney General and the Office of Open Government are committed to  

increasing government openness and transparency, and DOJ endeavors to offer guidance  

in these areas. DOJ offers several open government resources through its website 

(https://www.doj.state.wi.us/office-open-government/office-open-government). DOJ provides 

the full Wisconsin public records law and maintains a Public Records Law Compliance Guide 

on its website. 

 

DOJ appreciates your concern. We are dedicated to the work necessary to preserve 

Wisconsin’s proud tradition of open government. Thank you for your correspondence. 

 

The information provided in this letter is provided pursuant to Wis. Stat. § 19.39  

and does not constitute an informal or formal opinion of the Attorney General pursuant to 

Wis. Stat. § 165.015(1).  

 

      Sincerely, 

      
      Jad M. Itani 

      Assistant Attorney General 

      Office of Open Government 

 

JMI:lah 
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March 10, 2023 

 

Trisha Loehrke 

loehrket@yahoo.com 

 

Dear Trisha Loehrke: 

 

 The Wisconsin Department of Justice (DOJ) is in receipt of your correspondence, 

dated July 14, 2022, in which you wrote, “I tried to file a public record request to obtain all 

plea/agreements the da has given offer in the last 12 months to prove harassment. The ada 

told me I could not get this information unless I was an attorney.” You wrote that you “need 

to know why” you were “denied at the da office.” You would like your message to be 

“documented as a formal complaint” and requested it “be investigated.”   

 

The DOJ Office of Open Government (OOG) works to increase government openness 

and transparency with a focus on the Wisconsin Open Meetings Law, Wis. Stat. §§ 19.81 to 

19.98, and the Wisconsin Public Records Law, Wis. Stat. §§ 19.31 to 19.39. While a portion of 

your correspondence pertained to the public records law, it also discussed matters outside 

the scope of the OOG’s responsibilities. As a result, we are unable to offer you assistance or 

insight regarding matters outside of the OOG’s scope. We can, however, provide you with 

some general information about the public records law that we hope you will find helpful. 

  

The public records law authorizes requesters to inspect or obtain copies of “records” 

created or maintained by an “authority.” The purpose of the public records law is to shed light 

on the workings of government and the official acts of public officers and employees. Bldg. & 

Constr. Trades Council v. Waunakee Cmty. Sch. Dist., 221 Wis. 2d 575, 582, 585 N.W.2d 726 

(Ct. App. 1998).  

 

Records are presumed to be open to public inspection and copying, but there are 

exceptions. Wis. Stat. § 19.31. Requested records fall into one of three categories: (1) absolute 

right of access; (2) absolute denial of access; and (3) right of access determined by the 

balancing test. Hathaway v. Joint Sch. Dist. No. 1 of Green Bay, 116 Wis. 2d 388, 397, 342 

N.W.2d 682 (1984). If neither a statute nor the common law requires disclosure or creates a 

general exception to disclosure, the records custodian must decide whether the strong public 

policy favoring disclosure is overcome by some even stronger public policy favoring limited 

access or nondisclosure. This balancing test determines whether the presumption of openness 

is overcome by another public policy concern. Hempel v. City of Baraboo, 2005 WI 120, ¶ 4, 

284 Wis. 2d 162, 699 N.W.2d 551. If a records custodian determines that a record or part of 

a record cannot be disclosed, the custodian must redact that record or part of that record. See 

Wis. Stat. § 19.36(6). 



Trisha Loehrke 

Page 2 

 

 

 

Pursuant to Wis. Stat. § 19.35(4)(b), “If an authority denies a written request in whole 

or in part, the requester shall receive from the authority a written statement of the reasons 

for denying the written request.” Specific policy reasons, rather than mere statements of legal 

conclusion or recitation of exemptions, must be given. Pangman & Assocs. v. Zellmer, 

163 Wis. 2d 1070, 1084, 473 N.W.2d 538 (Ct. App. 1991); Vill. of Butler v. Cohen, 163 Wis. 2d 

819, 824-25, 472 N.W.2d 579 (Ct. App. 1991). In every written denial, the authority must also 

inform the requester that “if the request for the record was made in writing, then the 

determination is subject to review by mandamus under s. 19.37(1) or upon application to the 

attorney general or a district attorney.” Wis. Stat. § 19.35(4)(b). 

 

The public records law provides several remedies for a requester dissatisfied with an 

authority’s response, or lack of response, to a public records request. A requester may file an 

action for mandamus, with or without an attorney, asking a court to order release of the 

records. Wis. Stat. § 19.37(1)(a).  

 

Alternatively, the requester may submit a written request for the district attorney of 

the county where the record is found, or the Attorney General, to file an action for mandamus 

seeking release of the requested records. Wis. Stat. § 19.37(1)(b). The Attorney General is 

authorized to enforce the public records law; however, the Attorney General normally 

exercises this authority in cases presenting novel issues of law that coincide with matters of 

statewide concern. Although you did not specifically request the Attorney General to file an 

action for mandamus, nonetheless, we respectfully decline to pursue an action for mandamus. 

 

However, I did contact the Waupaca District Attorney’s Office to make them aware of 

your concerns, and I am also copying them on this letter. Further, I contacted the Waupaca 

Sheriff’s Department to make them aware of your concerns. Neither office has a record of 

any such record request submitted by you or any pending record requests that you 

have submitted. 
 

You may wish to contact a private attorney regarding your matter. The State Bar of 

Wisconsin operates an attorney referral service. The referral service is free; however, a 

private attorney may charge attorney’s fees. You may reach the service using the contact 

information below: 

 

Lawyer Referral and Information Service 

State Bar of Wisconsin 

P.O. Box 7158 

Madison, WI 53707-7158 

(800) 362-9082 

(608) 257-4666 

http://www.wisbar.org/forpublic/ineedalawyer/pages/lris.aspx 

 

The Attorney General and the Office of Open Government are committed to  

increasing government openness and transparency, and DOJ endeavors to offer guidance  

in these areas. DOJ offers several open government resources through its website 

(https://www.doj.state.wi.us/office-open-government/office-open-government). DOJ provides 

the full Wisconsin public records law and maintains a Public Records Law Compliance Guide 

on its website. 
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DOJ appreciates your concern. We are dedicated to the work necessary to preserve 

Wisconsin’s proud tradition of open government. Thank you for your correspondence. 

 

The information provided in this letter is provided pursuant to Wis. Stat. § 19.39  

and does not constitute an informal or formal opinion of the Attorney General pursuant to 

Wis. Stat. § 165.015(1). 

 

      Sincerely, 

      
      Jad M. Itani 

      Assistant Attorney General 

      Office of Open Government 

 

JMI:lah 

 

cc: Waupaca District Attorney’s Office 
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March 10, 2023 

 

Nick Metz  

nick_metz@hotmail.com 

 

Dear Nick Metz: 

 

 The Wisconsin Department of Justice (DOJ) is in receipt of your correspondence, 

dated May 3, 2021, in which you wrote, “Lafayette County Board of Supervisors has been 

furthering their involvement with the healthcare business over the last few years. . . . This 

has all been done without seeking additional means of public input such as having a 

referendum.” You wrote that a new clinic has been built and “[t]hey are in the planning stages 

for a new hospital.” You stated that “[o]ne way board members / corporate council try to get 

around requirements of openness is to declare the items were not paid from the tax levy, but 

instead were paid from revenue the hospital generated.” You have requested documents 

pertaining to a “4-million-dollar cost” for “upgrading current HVAC as a justification for a 

new hospital.” You have not received “an official answer” yet and “Corporate council also has 

not provided the DUNHAM engineering facility assessment citing 19.35 statute.” You wrote, 

“A redacted copy of the report with dollar amounts and other information that is not a plan 

or specification should still be provided, but they disagreed.”  

 

In your May 3, 2021, correspondence you also wrote, “There is some information 

lacking on the opinion request that Lafayette County Corporate Counsel submitted. I believe 

it is in your interest to have a more complete picture.” DOJ Office of Open Government (OOG) 

does not have record of the correspondence you referenced. As a result, our office is unable to 

offer you assistance or insight regarding this portion of your correspondence.  

 

DOJ is also in receipt of your correspondence, dated May 28, 2021, in which you wrote, 

“I followed up with Lafayette County on it after not hearing anything further on my 

request. . . . concerning cost of a subcontractor.” You wrote, “This is completely unrelated to 

state building plans / specifications that Lafayette Corporate Council is trying to use to 

withhold information.” 

 

The OOG works to increase government openness and transparency with a focus on 

the Wisconsin Open Meetings Law, Wis. Stat. §§ 19.81 to 19.98, and the Wisconsin Public 

Records Law, Wis. Stat. §§ 19.31 to 19.39. While a portion of your correspondence pertained 

to the public records law, it also discussed a matter outside the scope of the OOG’s 
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responsibilities. As a result, we are unable to offer you assistance or insight regarding 

matters outside the OOG’s scope. We can, however, provide you with some general 

information about the public records law that we hope you will find helpful.  

 

The public records law authorizes requesters to inspect or obtain copies of “records” 

created or maintained by an “authority.” The purpose of the public records law is to shed light 

on the workings of government and the official acts of public officers and employees. Bldg. & 

Constr. Trades Council v. Waunakee Cmty. Sch. Dist., 221 Wis. 2d 575, 582, 585 N.W.2d 726 

(Ct. App. 1998).  

 

Records are presumed to be open to public inspection and copying, but there are 

exceptions. Wis. Stat. § 19.31. Requested records fall into one of three categories: (1) absolute 

right of access; (2) absolute denial of access; and (3) right of access determined by the 

balancing test. Hathaway v. Joint Sch. Dist. No. 1 of Green Bay, 116 Wis. 2d 388, 397, 342 

N.W.2d 682 (1984). If neither a statute nor the common law requires disclosure or creates a 

general exception to disclosure, the records custodian must decide whether the strong public 

policy favoring disclosure is overcome by some even stronger public policy favoring limited 

access or nondisclosure. This balancing test determines whether the presumption of openness 

is overcome by another public policy concern. Hempel v. City of Baraboo, 2005 WI 120, ¶ 4, 

284 Wis. 2d 162, 699 N.W.2d 551. If a record custodian determines that a record or part of a 

record cannot be disclosed, the custodian must redact that record or part of that record. See 

Wis. Stat. § 19.36(6). 

 

The public records law does not require a response to a public records request within 

a specific timeframe. In other words, after a request is received, there is no set deadline by 

which the authority must respond. However, the law states that upon receipt of a public 

records request, the authority “shall, as soon as practicable and without delay, either fill the 

request or notify the requester of the authority’s determination to deny the request in whole 

or in part and the reasons therefor.” Wis. Stat. § 19.35(4)(a). A reasonable amount of time for 

a response “depends on the nature of the request, the staff and other resources available to 

the authority to process the request, the extent of the request, and other related 

considerations.” WIREdata, Inc. v. Vill. of Sussex, 2008 WI 69, ¶ 56, 310 Wis. 2d 397, 

751 N.W.2d 736; see Journal Times v. Police & Fire Comm’rs Bd., 2015 WI 56, ¶ 85, 362 Wis. 

2d 577, 866 N.W.2d 563 (an authority “can be swamped with public records requests and may 

need a substantial period of time to respond to any given request”). 

 

Pursuant to Wis. Stat. § 19.35(4)(b), “[i]f an authority denies a written request in 

whole or in part, the requester shall receive from the authority a written statement of the 

reasons for denying the written request.” Specific policy reasons, rather than mere 

statements of legal conclusion or recitation of exemptions, must be given. Pangman & Assocs. 

v. Zellmer, 163 Wis. 2d 1070, 1084, 473 N.W.2d 538 (Ct. App. 1991); Vill. of Butler v. Cohen, 

163 Wis. 2d 819, 824-25, 472 N.W.2d 579 (Ct. App. 1991). In every written denial, the 

authority must also inform the requester that, “if the request for the record was made in 

writing, then the determination is subject to review by mandamus under s. 19.37(1) or upon 

application to the attorney general or a district attorney.” Wis. Stat. § 19.35(4)(b). 

 

The public records law provides several remedies for a requester dissatisfied with an 

authority’s response, or lack of response, to a public records request. A requester may file an 
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action for mandamus, with or without an attorney, asking a court to order release of the 

records. Wis. Stat. § 19.37(1)(a). To obtain a writ of mandamus, the requester must establish 

four things: “(1) the petitioner has a clear legal right to the records sought; (2) the government 

entity has a plain legal duty to disclose the records; (3) substantial damages would result if 

the petition for mandamus was denied; and (4) the petitioner has no other adequate remedy 

at law.” Watton v. Hegerty, 2008 WI 74, ¶ 8, 311 Wis. 2d 52, 751 N.W.2d 369. 

 

Alternatively, the requester may submit a written request for the district attorney of 

the county where the record is found, or the Attorney General, to file an action for mandamus 

seeking release of the requested records. Wis. Stat. § 19.37(1)(b). The Attorney General is 

authorized to enforce the public records law; however, the Attorney General normally 

exercises this authority in cases presenting novel issues of law that coincide with matters of 

statewide concern. As your matter does not appear to present novel issues of law that coincide 

with matters of statewide concern, we respectfully decline to pursue an action for mandamus 

on your behalf at this time. 

 

You may wish to contact a private attorney regarding your matter. The State Bar of 

Wisconsin operates an attorney referral service. The referral service is free; however, a 

private attorney may charge attorney’s fees. You may reach the service using the contact 

information below: 

 

Lawyer Referral and Information Service 

State Bar of Wisconsin 

P.O. Box 7158 

Madison, WI 53707-7158 

(800) 362-9082 

(608) 257-4666 

http://www.wisbar.org/forpublic/ineedalawyer/pages/lris.aspx 

 

The Attorney General and the Office of Open Government are committed to  

increasing government openness and transparency, and DOJ endeavors to offer guidance  

in these areas. DOJ offers several open government resources through its website 

(https://www.doj.state.wi.us/office-open-government/office-open-government). DOJ provides 

the full Wisconsin public records law and maintains a Public Records Law Compliance Guide 

on its website. 

 

DOJ appreciates your concern. We are dedicated to the work necessary to preserve 

Wisconsin’s proud tradition of open government. Thank you for your correspondence. 

 

The information provided in this letter is provided pursuant to Wis. Stat. § 19.39  

and does not constitute an informal or formal opinion of the Attorney General pursuant to 

Wis. Stat. § 165.015(1). 

 

 

 

      Sincerely, 
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Jad M. Itani 

      Assistant Attorney General 

      Office of Open Government 

 

JMI:lah 

 




